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WARTIME WAGE CONTROL 
By 
ELBERT J. SHEFFIELD* 


The pattern of wage control designed by the Federal 
Government in response to the needs of wartime condi- 
tions has evolved by a series of steps into a comprehensive 
and sweeping control unprecedented in our national life. 
The enactment of the Economic Stabilization Act of Oc- 
tober 2, 1942, which directed the President to issue an 
order stabilizing “prices, wages, and salaries affecting the 
cost of living,” together with Executive Order No. 9250 
issued the following day designating the War Labor 
Board as the principal agency in charge of stabilizing 
wages, are the key events around which these develop- 
ments centered. The present wage control policies, how- 
ever, had their genesis at least as early as the creation in 
March, 1941, of the National Defense Mediation Board, 
predecessor agency of the War Labor Board. While the 
activities of the National Defense Mediation Board and 
the early activities of the War Labor Board with respect 
to wage control were confined to the settlement of labor 
disputes, principles established in the settlement of these 
disputes played an important role in the formulation of 
policy which was applied in the administration of the 
government’s later extensive wage control program. To 


* Member of the Bar of the District of Columbia; member editorial staff, War 
Labor Reports and Labor Relations Reporter. 
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obtain a complete picture of the development and present 
status of wartime wage controls, it is necessary, therefore, 
to glance at the activities of the National Defense Media- 
tion Board, as well as to examine the stages of develop- 


ment of the policies and authority of its successor agency, 
the War Labor Board. 


NATIONAL DEFENSE MEDIATION BOARD 


The National Defense Mediation Board was estab- 
lished by an Executive Order issued in March, 1941, 
about nine months before the United States entered the 
war but at a time when the country’s rearmament pro- 
gram had progressed beyond the preliminary stages." The 
authority of the National Defense Mediation Board may 
well be compared to that of the War Labor Board of 
1917-18* in that both agencies had authority only to medi- 


1 Ex. O. 8716, 6 Fep. Rec. 1532 (1941). The Order provided that; “When- 
ever the Secretary of Labor certifies to the Board that any controversy or dis- 
pute has arisen between any employer (or group of employers) and any em- 
ployees (or organization of employees) which threatens to burden or obstruct 
the production or transportation of equipment or materials essential to national 
defense (excluding any dispute coming within the purview of the Railway 
Labor Act as amended) and which cannot be adjusted by the Commissioners 
of Conciliation of the Department of Labor, the Board is hereby authorized— 

“(a) To make every reasonable effort to adjust and settle any such 
controversy or dispute by assisting the parties thereto to negotiate agree- 
ments for that purpose; 

“(b) To afford means for voluntary arbitration with an agreement by 
the parties thereto to abide by the decision arrived at upon such arbitration, 
and, when requested by both parties, to designate a person or persons to 
act as impartial arbitrator or arbitrators of such controversy or dispute; 

“(c) To assist in establishing, when desired by the parties, methods for 
resolving future controversies or disputes between the parties; and to deal 
with matters of interest to both parties which may thereafter arise; 

“(d) To investigate issues between employers and employees, and prac- 
tices and activities thereof, with respect to such controversy or dispute; 
conduct hearings, take testimony, make findings of fact, and formulate 
recommendations for the settlement of any such controversy or dispute; 
and make public such findings and recommendations whenever in the judg- 
ment of the Board the interests of industrial peace so require.” 

2 The Executive Order of President Woodrow Wilson creating the National 
War Labor Board of 1917-18 defined its functions as follows: “To settle by 
mediation and conciliation controversies arising between employers and workers 
in fields of production necessary for the effective conduct of the war or in other 
fields of national activity, delays and obstructions which might, in the opinion 
of the national board, affect detrimentally such production; to provide, by direct 
appointment or otherwise, for committees or boards to sit in various parts of the 
country where controversies arise and secure settlement by local mediation and 
conciliation; and to summon the parties to controversies for hearing and action 
by the national board in event of failure to secure settlement by mediation and 
conciliation.” 
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ate labor disputes without any specific authority to re- 
quire parties to a dispute to comply with their decisions. 
In practice, however, where either party to a dispute re- 
fused to accept recommendations of the Boards, the Pres- 
ident, acting in his capacity as Commander-in-Chief of 
the Army and Navy, ordered the enforcement of their 
orders.° 

As in the case of its successor agency, the War Labor 
Board, and the War Labor Board of 1917-18, the Na- 
tional Defense Mediation Board was established by the 
President without any specific legislative sanction. 

The National Defense Mediation Board was composed 
originally of eleven members appointed by the President, 
three representing the public, four representing labor, 
and four representing employees. Later, alternate mem- 
bers were designated by the President. 

Only twenty of the ninety-four decisions rendered by 
the National Defense Mediation Board involved wage 
rulings. In general, the wage rulings of the Board may 
be characterized as laying down the principle that the 
chief consideration in wage questions is fairness of wage 
rates in view of prevailing conditions in the industry and 
area. For example, in a representative case involving the 
Marlin Rockwell Corporation, the Board recommended 
a general wage increase to raise the company’s rates to the 
level of those prevailing for comparable work in the 
area.* Similarly in a case involving the Anaconda Cop- 
per Mining Company,’ the Board compared the com- 
pany’s rates with those paid in the industry in the area in 
determining whether a wage increase was justified. 


3 Instances in which President Wilson ordered enforcement of recommenda- 
tions of the War Labor Board of 1917-18 include the following cases: Western 
Union Telegraph Co., Smith and Wesson Arms Co., and Bridgeport, Conn., 
Employers. Instances in which President Roosevelt ordered enforcement of 
recommendations of the National Defense Mediation Board include: North 
American Aviation Corp., Inc., 8 LRR 568 (1941); Federal Shipbuilding & 
Drydock Co., 8 LRR 873 (1941); Air Associates, Inc., 9 LRR 177 (1941). 

4 Marlin Rockwell Corp., 8 LRR Man. 1269 (1941). 

5 Anaconda Copper Mining Co., Butte, Mont., and International Brotherhood 
of Electrical Workers, (AFL), Case No. 110, January 12, 1942. 
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In another noteworthy case the Board was confronted 
with a union’s demand for the elimination of a so-called 
North-South wage differential. In the case, involving 
bituminous coal operators in the Appalachian area,° the 
Board granted the union’s request for the elimination of a 
40-cent per day differential between wage rates paid by 
Northern and Southern coal operators. The differential, 
which had existed for a period of seven years, had been 
justified by the operators on the basis of differences in cost 
of production, especially on the basis of a claimed freight 
rate differential in favor of the Northern operators. The 
Board, however, in recommending elimination of the dif- 
ferential, determined that the claimed differences in the 
cost of production were not sufficient to justify continua- 
tion of the wage differential. 

These rulings were significant in that they presaged 
principles which the War Labor Board later applied in 
awarding wage increases on the ground of correcting in- 
equalities, a ground which early became the principal one 
for the granting of increases by that Board. 

Two other rulings of the National Defense Mediation 
Board illustrate a tendency to protect established rela- 
tionships between rates in different industries. In the 
first case, involving the General Motors Corporation,’ the 
Board granted the union’s request for a wage increase to 
maintain the customary relationship between the com- 
pany’s rates and those in the steel industry, despite the fact 
that the company’s rates were already equal to those pre- 
vailing in the automobile industry. Similarly, an increase 
was granted to employees of motor truck operators in the 
central states region to maintain the customary “competi- 
tive balance” between wage rates in the trucking and rail- 
road industries.” These rulings were based on principles 

6 Bituminous Coal Operators, Appalachian Mines, 8 LRR Man. 1259 (1941). 
7 General Motors Corp., 8 LRR Man. 1267 (1941). 
8 Central States Employers’ Negotiating Committee, and Central States Driv- 


ers Council, International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, (AFL) Case No. 105, January 3, 1942. 
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which were not generally followed by the War Labor 
Board, that Board as a general rule refusing to recognize 
relationships between different industries as a ground for 
wage adjustments. 

The cases noted include the principal ones in which 
the Boards laid down substantive wage rulings. Other 
cases handled by the Board involving wage questions 
were settled by referral back to the parties for deter- 
mination under contract arbitration procedures or after 
studies were made by efficiency engineers. 

The Board’s activities were terminated by the refusal of 
the United Mine Workers (CIO) to accept an award 
made by the Board in a dispute with the Bituminous Coal 
Operators over the union’s demand for a union shop.’ 
The Board had refused to recommend a union-shop pro- 
vision, whereupon the union called a strike and the CIO 
members resigned. 


NATIONAL WAR LABOR BOARD 


The outbreak of war on December 7, 1941, was fol- 
lowed four days later with an announcement by the Pres- 
ident that he had called a conference of representatives 
of labor and industry for the purpose of effecting “unani- 
mous agreement to prevent the interruption of production 
by labor disputes during the period of war.” The confer- 
ence, which was presided over by William H. Davis, at 
that time Chairman of the National Defense Mediation 
Board, and Senator Elbert D. Thomas, of Utah, Chair- 
man of the Senate Labor Committee, reached an agree- 
ment containing a recommendation to the President for 
the establishment of a War Labor Board to handle labor 
disputes for the duration of the war. The agreement pro- 
vided also that during the period of the war, there should 
be no strikes or lockouts, that all disputes should be set- 
tled by peaceful means, and that the War Labor Board 


® Bituminous Coal Operators, Captive Mines, and United Mine Workers of 
America, 9 LRR 287 (1941). 
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should effect settlements of labor disputes where the par- 
ties failed to reach an agreement. Accepting the recom- 
mendations of the conference, the President, on January 
12, 1942, issued Executive Order No. 9017,” establishing 
the National War Labor Board. The Executive Order 
provided that: 


Whereas, as a result of a conference of representatives of 
labor and industry which met at the call of the President on De- 
cember 17, 1941, it has been agreed that for the duration of the 
war there shall be no strikes or lockouts, and that all labor dis- 
putes shall be settled by peaceful means, and that a National War 
Labor Board be established for the peaceful adjustment of such 
disputes. . . . 

The procedure for adjusting and settling labor disputes which 
might interrupt work which contributes to the effective prosecu- 
tion of the war shall be as follows: (a) The parties shall first 
resort to direct negotiations or to the procedures provided in a 
collective bargaining agreement. (b) If not settled in this man- 
ner, the Commissioners of Conciliation of the Department of 
Labor shall be notified if they have not already intervened in the 
dispute. (c) If not promptly settled by conciliation, the Secre- 
tary of Labor shall certify the dispute to the Board, provided, 
however, that the Board in its discretion after consultation with 
the Secretary may take jurisdiction of the dispute on its own mo- 
tion. After it takes jurisdiction, the Board shall finally deter- 
mine the dispute, and for this purpose may use mediation, volun- 


tary arbitration, or arbitration under rules established by the 
Board. 


Provision was made for a Board of tripartite composi- 
tion, consisting of four public, four employer, and four 
labor representatives. The employer representative at the 
labor-industry conference had urged that the policies of 
the Board should be established by legislation or be spe- 
cifically set forth by executive order. This recommenda- 
tion, however, was not accepted by the President, the 
Executive Order leaving the Board free to frame its own 
policies. 

The authority delegated to the War Labor Board was 
greater than that of the National Defense Mediation 
Board in that the new Board was authorized to take juris- 


107 Fep. Rec. 237 (1942). 





WARTIME WAGE CONTROL 405 


diction of disputes on its own motion and was directed to 
make final determinations of disputes, while the old 
Board could take jurisdiction of only those disputes cer- 
tified by the Secretary of Labor and was authorized only 
to make findings and recommendations. As in the case 
of the earlier Board, however, the new Board’s jurisdic- 
tion of wage questions was limited to those involved in 
labor disputes. 

The War Labor Board dealt comprehensively for the 
first time with the question of the extent of its jurisdiction 
over labor disputes in a case involving Montgomery Ward 
and Company." In this case the Board interpreted the 
provision of the Executive Order giving it jurisdiction 
over labor disputes “which might interrupt work which 
contributes to the effective prosecution of the war” as con- 
ferring authority over all war industries regardless of the 
size of the business involved or nature of the dispute and 
over all “major disputes” regardless of the war nature of 
the business. The effect of this ruling was to omit from 
the Board’s jurisdiction only those cases involving other 
than “major disputes” in non-war industries. Of interest 
in the opinion in the case, written by public member, 
Wayne L. Morse, however, was the added statement that 
“very good arguments can be made in support of the 
proposition that any labor dispute, no matter how minor 
in nature, is most certain, at least in some degree, to regis- 
ter a detrimental effect upon the war effort.” 

During the first four months of the Board’s existence, 
its activities, insofar as wage questions were concerned, 
were directed toward a settlement of disputes with little 
emphasis upon formulation of any national wage policy. 
The principal objectives in the settlement of wage dis- 
putes during that early period were, as indicated by the 
Board’s decisions, the establishment of wage rates pro- 
viding minimum standards of health and decency, the 


11 Montgomery Ward & Co., 1 War LAs. Rep. 280, 10 LRR 602 (1942). 
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protection of wages arrived at through collective bargain- 
ing, and encouragement of increases to keep pace with the 
increase in the cost of living.” 

Added significance to the Board’s wage determinations 
was accorded by the President’s seven-point economic 
stabilization message of April 27, 1942, in which the 
Board was directed “to stabilize wages in general at exist- 
ing scales.” The President stated, however, that the 
Board should continue to give due consideration to wage 
inequalities and the elimination of substandards of living. 
The President’s directive was interpreted by William H. 
Davis, Chairman of the Board, as calling for the steady- 
ing, as distinguished from freezing of standard wage rates 
at present levels. Despite the President’s mandate to the 
Board, however, its power to control wages was still lim- 
ited to those cases in which labor disputes came before it. 

Apparently recognizing that the Federal control of 
wages could not be universally effective without control 
also of voluntary wage increases arrived at as the result 
of collective bargaining, the President, in May, 1942, ap- 
pointed an interdepartmental committee to make recom- 
mendations concerning the extension of federal control 
to cover such wage adjustments. This consideration did 
not result in any such action being taken until passage of 
the Economic Stabilization Act of October 2, 1942. The 
Board’s power over wage increases, however, was imple- 
mented by a ruling in June, 1942, by the Office of Price 
Administration providing that the OPA would regard no 
wage increases except those ordered by the War Labor 
Board as bases for increases in price ceilings. 

In the meantime the Board, on July 16, 1942, in the 


12 These objectives were enunciated by the Board in a case involving the 
International Harvester Co., Springfield, Ohio, and Farm Equipment Workers 
Organizing Committee (CIO), and Federal Labor Unions, No. 22631 & 22657 
(AFL), and United Automobile Workers of America, (CIO), 1 War Las. Rep. 
112, 10 LRR 279 (1942). In this decision the Board declared: “First, all 
workmen shall receive wages sufficiently high to enable them to maintain a 
standard of living compatible with health and decency. Second, the real wage 
levels which have been previously arrived at through channels of collective 
bargaining and which do not impede maximum production of war materials 
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famous “Little Steel” case** proceeded to lay down a com- 
prehensive wage control policy. In this case, the Board 
for the first time translated into a concrete policy the 
wage part of the President’s stabilization message of April 
27, 1942. The Board found that during the period from 
January, 1941, to May, 1942, which, the Board stated, 
followed a long period of relative economic stability in 
wage rates, the cost of living had increased by 15 per 
cent. This period, therefore, the Board decided should 
be used as a norm to determine whether workers’ estab- 
lished peacetime standards had been broken. If any 
group of workers had averaged a 15 per cent wage in- 
crease or more their established peacetime standards have 
been preserved, the Board concluded, and they, therefore, 
would be entitled to additional increases only if inequali- 
ties or substandard rates were shown. Workers, however, 
whose peacetime standards have been broken in the light 
of that formula were entitled to have these standards reés- 
tablished as a stabilization factor. Three grounds for 
wage adjustments were thus established: (1) adjustments 
to compensate for the 15 per cent rise in the cost of living; 
(2) inequalities; (3) substandards of living. 

On August 5, 1942, the Board, underscoring the neces- 
sity of achieving an overall wage program covering both 
negotiated wage adjustments as well as those affected by 
the Board in settling labor disputes, submitted a proposed 


shall be reasonably protected. This does not mean that labor can expect to 
receive throughout the war upward changes in its wage structure which will 
enable it to keep pace with upward changes in the cost of living. On the other 
hand, every attempt should be made to protect the real wages of labor to the 
point that they do not drop below a standard of living sufficient to maintain 
health and decency. Without doubt wages in substandard brackets should not 
only be increased to meet changes in cost of living, but, whenever possible they 
should be raised to the standard level. Third, to the extent that it can be done 
without inflationary effects, labor should be encouraged to negotiate through 
the processes of collective bargaining for fair and reasonable upward wage ad- 
justments as an offset against increases in the cost of living. Labor should not 
be put in an economic straight-jacket during the war without redress to some 
such agency as the War Labor Board.” 

13 Bethlehem Steel Corp., Republic Steel Corporation, Youngstown Sheet 
and Tube Co., Inland Steel Co., and United Steel Workers of America (CIO), 
1 War Las. Rep. 325, 10 LRR 675 (1942). 
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Executive Order to the President for the purpose of 
achieving this end. No action was taken by the President, 
but the Board’s aim was finally achieved with the pas- 
sage on October 2, 1942, of the so-called Anti-Inflation 
Act.* The Act directed the President “to issue a general 
order stabilizing prices, wages, and salaries affecting the 
cost of living . . ., such stabilization . . . so far as 
practicable to be on the basis of the levels which existed 
on September 15, 1942.” The Act further provided that 
“The President may . . . provide for making adjust- 
ments with respect to prices, wages, and salaries, to the 
extent that he finds necessary to aid in the effective prose- 
cution of the war or to correct gross inequities.” 

On the following day, Executive Order No. 9250*° was 
promulgated, which established the Office of Economic 
Stabilization as a policy making body and designated the 
War Labor Board as the agency in charge of stabilizing 
wages. The pertinent provisions of the Order with re- 
spect to wage control are as follows: 


No increases in wage rates, granted as a result of voluntary 
agreement, collective bargaining, conciliation, arbitration, or 
otherwise and no decreases in wage rates, shall be authorized 
unless notice of such increases or decreases shall have been filed 
with the National War Labor Board, and unless the National 
War Labor Board has approved such increases or decreases. 

The National War Labor Board shall not approve any increase 
in the wage rates prevailing on September 15, 1942, unless such 
increase is necessary to correct maladjustments or inequalities, 
to eliminate substandards of living, to correct gross inequities, 
or to aid in the effective prosecution of the war. 


Although, as previously noted, the War Labor Board 
had been authorized by the President to stabilize wages, 
its authority to accomplish this purpose had been limited 
to action which might be taken in settlement of wage dis- 
putes.” 

14 Pus. No. 720, 77th Cong., Act of October 2, 1942. 

157 Fep. Rec. 7871 (1942). 

16 The principal Federal legislation in the field of wage control in effect at 
the time of the passage of the Anti-Inflation Act of October 2, 1942 consisted 


of the Fair Labor Standards Act and the Walsh-Healey Public Contracts Act. 
The Fair Labor Standards Act, which was enacted in 1938, required the pay- 


~—_—= —§— — “* EE He OD 





WARTIME WAGE CONTROL 409 


In considering the enlarging effect of the Act and Or- 
der with respect to its jurisdiction the Board declared: 
“At least in all labor disputes in which wage adjustments 
are involved . . ., the Board’s jurisdiction of such dis- 
putes has been extended to cover all industries and all em- 
ployees. . . . It is clear that the Board has jurisdiction 
of these disputes, whatever the relation of the Company’s 
business to the prosecution of the war may be.”” Al- 
though this decision was rendered in a dispute case, it ap- 
pears clear that the principle would apply as well to cases 
of voluntary wage adjustments. 

Under the terms of a directive issued by the Director 
of Economic Stabilization on October 27, 1942,** the War 
Labor Board’s control over wage adjustments, conferred 
by the Executive Order, was supplemented by delegation 
of authority to control salary payments not in excess of 
$5,000 per annum to employees who are represented by a 
duly recognized or certified labor organization, or who 
are not employed in a bona fide executive, professional, 


or administrative capacity. At the same time, the Direc- 
tor delegated to the Secretary of Agriculture authority to 
control salary or wage payments to agricultural labor.” 
By a later Executive Order, control over the wages of 


ment of a specified minimum wage in each industry engaged in commerce or in 
the production of goods for commerce. A minimum wage of 25 cents per hour 
was required during the first year of the Act, 30 cents during the next six 
years, and 40 cents an hour after seven years (1945). Provision was made for 
the issuance of wage orders by the Administrator of the Wage & Hour Division 
of the Department of Labor raising the required minimum rate for any industry 
up to 40 cents an hour before 1945. The Act also required the payment of 
one and a half times an employee’s regular rate of pay for hours worked in 
excess of forty per week. 52 Stat. 1060, (1938), 28 U.S.C., §§ 201-219 (1938). 

The Public Contracts Act provided that all persons employed i in the perform- 
ance of contracts for the Federal Government shall be paid “not less than the 
minimum wages as determined by the Secretary of Labor to be the prevailing 
minimum wages for persons employed on similar work or in the particular or 
similar industries or groups of industries currently operating in the locality in 
which the materials, supplies, articles, or equipment are to be manufactured or 
furnished under said contract.” The Act requires also that persons covered by 
the Act be paid time and a half for all hours worked in excess of eight per day 
or forty per week. 49 Stat. 2036, (1936), 41 U.S.C. §§ 35-46 (1936). 

17 Security Title & Guarantee Co., 4 War Las. Rep. 344, 11 LRR 359 (1942). 

184 War Las. Rep. XI. 

19 Authority to control all other salary adjustments was placed in the hands 
of the Bureau of Internal Revenue, 4 War Las. Rep. XI 
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railroad employees was placed in the hands of the Chair- 
man of the Railway Mediation Panel, subject to the ap- 
proval in certain cases of the Director of Economic Stab- 
ilization.” 

With the exception of the control of wages of railroad 
employees and agricultural labor, authority to control 
wage adjustments has remained in the hands of the War 
Labor Board. Certain groups, however, have been ex- 
empted from the control of the Board by its own action. 
Under General Order No. 4,” the Board exempted wage 
adjustments made by employers who employ not more 
than eight individuals, and on December 28, 1942, deter- 
mined not to require approval of wage adjustments made 
by state, county, and municipal governments.” 

Two noteworthy actions of the Board quickly followed 
the issuance of the stabilization order. First, to buttress 
the effectiveness of its wage control, the Board decreed 
that the hiring of employees at rates in excess of those 
previously established in a plant for employees of similar 
skill and productive ability should be deemed a wage in- 
crease requiring the approval of the Board.” ‘The second 
action took the form of an announcement by the Board of 
a wage stabilization policy to which it would adhere in 
carrying out the Presidential mandate. The announced 
policy adopted in general the principles established in the 
Little Steel decision, the Board stating that it interpreted 
the Act and Order to permit it to continue to apply the 
wage policies enunciated in that case. In the light of the 
Executive Order and the “Little Steel” case, the Board, 
therefore, declared that four grounds would be recog- 
nized for wage adjustments: (1) maladjustments; (2) 
inequalities and gross inequities; (3) substandards; and 
(4) effective prosecution of the war. These four bases 

208 Fep. Rec. 1669 (1943). 

214 War Las. Rep. XIX. 

225 War Las. Rep. IV, issue of Dec. 30, 1942. 


23 Gen. Ord. No. 6, 4 War Las. Rep. XX. 
244 War Las. Rep. XXX. 
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were thereafter utilized by the Board as the sole criteria 
to be applied in rendering its decisions in cases of wage 
adjustments. 

The term “maladjustments” in the Order was construed 
by the Board to provide for the continuation of the “Little 
Steel” 15 per cent cost-of-living formula. Inequalities 
and gross inequities were related to adjustments for in- 
equalities. The term “substandards” in the Executive 
Order was related to the need for eliminating substand- 
ards of living, while effective prosecution of the war was 
restricted to use in connection with wage adjustments nec- 
essary to influence or direct the flow of manpower. 


Maladjustments 


In laying down its policy with respect to maladjust- 
ments, the Board stated that the 15 per cent formula would 
be applied only to groups composed of all the employees 
in a bargaining unit, in a plant, a company, or an indus- 
try, depending upon circumstances in each case.” ‘The 
effect of this policy was to consider the average increases 
granted to employees in the unit found to be appropriate 
in determining whether a wage adjustment was justified 
under the 15 per cent rule. In applying the 15 per cent 
rule, the Board has followed the policy of comparing the 
straight time hourly rates on January 1, 1941, with those 
paid at the time of consideration of the case by the Board. 
Only general increases in straight-time rates have been 
counted in determining whether a 15 per cent increase 
had been granted. Increases in average earnings, includ- 
ing overtime, have not been used as a basis for deter- 
mining whether the requirements of the “Little Steel” 
formula have been met.** ‘Thus, there is no restriction 
under the Board’s rulings with respect to the increased 
earnings an employee may be paid if the increase in 
earnings is due to a lengthening of hours of work with 

25 Ibid. 

26 Gimbel Brothers, Inc., 7 War Las. Rep. 473, 12 LRR 356 (1943). 
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consequent overtime pay where required by the Fair 
Labor Standards Act.” 

Wage adjustments such as individual increases, pay in 
lieu of vacations, merit increases or promotions, or in- 
creases in average earnings resulting from the hiring of a 
greater proportion of higher paid employees have not 
been included in determining whether the 15 per cent 
increase had been granted.” On the other hand, the Board 
has determined that an increase in average straight-time 
hourly rates resulting from a decrease in the number of 
hours in the regular workweek does constitute a wage 
increase to be credited against the increase otherwise due 
under the 15 per cent rule.” 

Several questions have been posed to the Board in- 
volving quesions as to how rigidly the rule should be ap- 
plied. Among the more important of these questions was 
whether 15 per cent increases should automatically be 
granted to employees regardless of other considerations. 
In key decisions on this point the Board denied wage in- 
creases despite the fact that increases since January 1, 
1941, had been less than 15 per cent where such increases 
would raise the companies’ rates above those paid by com- 
parable companies in the area.” 

Another question posed to the Board was whether em- 
ployees were entitled to an increase greater than 15 per 
cent where the cost of living in the particular area in- 
volved had risen more than 15 per cent between January 
1, 1941, and May, 1942. A larger increase than 15 per 
cent was granted in one case to compensate for a rise of 
more than 15 per cent in the area cost of living.” Ina 
later case, however, the Board declared that the cost-of- 


27 Four Meat Packing Companies, 6 War LAs. Rep. 395, 11 LRR 777 (1943). 

28.Chrysler Corp., 3 War Las. Rep.—, 11 URR 178 (1942). 

29 Gimbel Bros., Inc., 7 War Las. Rep. 473, 12 LRR 356 (1943). 

80 Lever Bros. Co., 3 War Las. Rep. —, 11 LRR 6 (1942); Smith & Wes- 
son, Inc., 4 War Las. Rep. 346, 11 LRR 358 (1942) ; Diamond State Telephone 
Co., 5 War Las. Rep. 329, 11 LRR 563 (1943); Dahlstrom Door Co., 6 War 
Las. Rep. 98, 11 LRR 660 (1943); Detroit Steel Products Co., 6 War Las. 
Rep. 495, 11 LRR 817 (1943). 

31 Monolith Portland Cement Co., 4 War Las. Rep. 343, 11 LRR 358 (1942). 
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living increases must be restricted to 15 per cent regard- 
less of the rise of living cost in the area. In support of 
this ruling the Board stated that the “Little Steel” formula 
must be based on the national rise in cost of living and 
does not call for taking into account differences in living 
cost between local areas. 

Other instances in which the Board permitted a cost 
of living increase greater than 15 per cent include the 
following: An increase of 16%0 per cent was permitted 
to provide for “peculiarly heavy cost of work clothes,” 
prices on such clothing having risen 25 per cent.” In an- 
other case, a greater increase than 15 per cent was allowed 
where the work was frequently done under unpleasant 
working conditions. The fact that the Board found that 
wages of one company were “abnormally low” on Janu- 
ary 1, 1941, was used in another case as justification for 
granting an increase greater than 15 per cent.* Agree- 
ment between a union and a company in December, 1940, 
for increases to take effect after January 1, 1941, was the 
basis for the Board’s permitting a greater increase than 
15 per cent in another instance. In justifying this deci- 
sion, the Board stated that employees should not be penal- 
ized because of the union’s failure by chance or otherwise 
to secure an earlier payment date.*° 

At the same time, the Board has enunciated the prin- 
ciple that the 15 per cent rule is not applicable if there has 
been a substantial change in the method of production and 
number of employees, or for operations commenced sub- 
sequent to January 1, 1941. 

Showing that the Board, however, in general has ap- 
plied the 15 per cent rule rigidly, the Board has disap- 
proved wage increases due under terms of cost of living 

32 San Francisco Hotel Employers, 5 War Las. Rep. 141, 11 LRR 446 (1942). 

88 General Chemical Co., 4 War Las. Rep. 247, 11 LRR 309 (1942). 

34 Buffalo Merchandise Warehouses, Inc., 5 War Las. Rep. 313, 11 LRR 566 
CS Teviton Mfg. Co. 7 War Las, Rep, 32, 12 LRR 102 (1943). 

36 Ohio Bell Telephone Co., 6 War Las. Rep. 249, 11 LRR 782 (1943). 


87 Rausch Nut & Mfg. Co., 2 War Las. Rep. 399, 10 LRR 865 (1942). 
2 





414 THE GEORGE WASHINGTON LAW REVIEW 


escalator clauses in collective bargaining contracts, such 
clauses usually providing for automatic wage increases if 
a specified cost-of-living index rises to a certain point, 
where the agreed upon increases would have the effect of 
raising the company’s rates more than 15 per cent above 
the January 1, 1941, level.* 

By the beginning of 1943 the cost of living had ad- 
vanced approximately 22 per cent above the January, 
1941, level, as shown by the cost of living index of the 
Bureau of Labor Statistics, and labor groups almost unan- 
imously demanded an upward revision of the 15 per cent 
rule. The Board, however, rejected the demands in a 
case involving the Big Four Meat Packing Company.” 
The Board emphasized the danger of “a tragic race be- 
tween prices and wages” and pointed to the fact that “take 
home pay” of wage earners had increased by more than 
15 per cent due to increases in hours of work and overtime 
payments. It declared: 


It has become increasingly evident that the stabilization of our 
domestic economy, as conceived by Congress and by the Presi- 
dent, can only be achieved by a determination to maintain pres- 
ent levels. This applies to both wages and prices. Increases in 
the cost of living since September 15, 1942, have understandably 
given concern and have raised doubts in many quarters about 
the possibility of effecting wage stabilization at present levels. 
On the other hand, recent wage increases have given rise to 
doubts about the possibility of maintaining the existing price 
level. The National War Labor Board feels that these increases 
point up the dangers of inflation so clearly as to necessitate the 
immediate exercise of coordinated efforts to prevent the start of 
another tragic race between prices and wages. The possible con- 
sequences of such a course are so detrimental to our domestic 
economy and even to the prosecution of the war itself as to call 
for the exercise of every effort to prevent such an occurrence. 

Numerous expressions have recently been heard of the point 
of view that increases in the cost of living have already made it 
impossible to stabilize wages at the September 15 level. It is 
suggested by some that the National War Labor Board’s de- 
cision in the Little Steel cases has inequitably held wages to a 
point 15 per cent above January 1, 1941, levels, while the cost 


38 American Home Products Co., 7 War Las. Rep. 75, 12 LRR 121 (1943); 
White Motor Co., 7 War Las. Rep. 160, 12 LRR 143 (1943). 


896 War Las. Rep. 395, 11 LRR 777 (1943). 
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of living has advanced approximately 20 per cent above that 
level. This is a complete misinterpretation of the purpose and 
effect of the Little Steel determination. It ignores the fact that 
most wage earners have had wage increases since January 1, 
1941, in excess of 15 per cent and, indeed, in excess of 20 per 
cent; it disregards the determination of Congress that wages 
and prices are to be stabilized as of September 15, 1942... . 

From early in 1941 to the present wage earners by and large 
have secured added incomes by increases in hourly wage rates 
and by increases in hours worked and by overtime premium pay- 
ments. According to Bureau of Labor Statistics data, by 
November, 1942, average weekly earnings (take-home) of all 
factory workers had increased more than 50 per cent. 


This opinion was issued at about the same time that the 
President in a synchronized move to meet the demands of 
organized labor for revising the “Little Steel” formula 
and at the same time to meet the manpower problem, is- 
sued an Executive Order authorizing the War Manpower 
Commission to order the establishment of a forty-eight 
hour week whenever found necessary to obtain maximum 
production.“ Since employers who are covered by the 
provisions of the Fair Labor Standards Act are required 
to pay time and one-half for hours above forty a week, the 
Order provided many workers with an opportunity to 
augment their earnings through over time pay in jlieu of 
higher base rates. This Order will have the effect, to 
the extent that a forty-eight hour week is required in in- 
dustries where the forty-hour week has been the practice, 
of a 30 per cent increase in the earnings of employees cov- 
ered by the Fair Labor Standards Act. This increase in 
earnings through longer hours and increased overtime 
should to a large extent, provide an answer to demands 
for changing the “Little Steel” formula, especially in 
view of the fact that as pointed out in the Board’s deci- 
sion in the case, earnings of factory workers have aready 
increased more than 50 per cent over the January 1, 1941, 
level due to increases in base rates and increases in earn- 
ings resulting from overtime and longer hours. 


40 Ex. O. 9301, 8 Fep. Rec. 1825 (1943). 
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Inequalities 


The correction of wage inequalities has been the prin- 
cipal ground for granting wage adjustments. The Boards’ 
statement of wage policy on November 6, 1942," defined 
wage rate inequalities and gross inequities which may re- 
quire adjustment under the stabilization program as those 
which “represent manifest injustices that arise from un- 
usual and unreasonable differences in wage rates.” The 
Board stated, however, that “traditional or historical dif- 
ferences in wage rates paid in different plants or establish- 
ments do not represent inequalities or inequities which 
will be corrected by the Board.” 

The use of the correction of inequalities as a basis for 
wage adjustment has covered a wide variety of situations. 
These include adjustments to eliminate inequalities within 
an area,” inequalities within an industry,“ inequalities be- 


41 Supra note 24, 

42U. S. Cartridge Co., 4 War Las. Rep. 1, 11 LRR 183 (1942); Inter- 
national Shoe Co., 4 War Las. Rep. 32, 11 LRR 256 (1942); Arcade Maleable 
Iron Co., 1 War Las. Rep. 153, 10 LRR 379 (1942); The Mead Corp., 1 War 
Las. Rep. 243, 10 LRR 503 (1942); Ranger Aircraft Engines Div., 1 War 
Las. Rep. 290, 10 LRR 542 (1942); W. J. Conners Contracting Co., 2 War 
Las. Rep. 42, 10 LRR 546 (1942); Phelps Dodge Corp., 2 War Las. Rep. 52, 
10 LRR 600 (1942); Detroit & Cleveland Navigation Co., 2 War Las. Rep. 
68, 10 LRR 643 (1942); Realty Advisory Board, 2 War Las. Rep. 183, 10 
LRR 790 (1942); Western Electric Co., 2 War Las. Rep. 287, 10 LRR 859 
(1942) ; Fifty-Nine Cotton Textile Companies, 2 War Las, Rep. 345, 10 LRR 
890 (1942); Rausch Nut & Mfg. Co., 2 War Las. Rep. 399, 10 LRR 865 
(1942); Thirteen Jobbing Machine Shops, 2 War Las. Rep. 423, 10 LRR 894 
(1942); Norma-Hoffman Bearings Corp., 2 War Las. Rep. 433, 10 LRR 
892 (1942); Non-ferrous Metal Companies, 4 War Las. Rep. 147, 11 LRR 
278 (1942); Los Angeles Steel Castings Co., 4 War Las. Rep. 214, 11 LRR 
285 (1942); Tyer Rubber Co., 4 War Las. Rep. 368, 11 LRR 406 (1942); 
Precision Parts Co., 5 War Las. Rep. 59, 11 LRR 471 (1942); Diamond 
State Telephone Co., 5 War Las. Rep. 329, 11 LRR 563 (1942) ; a 
Dyeing and Einishing Co., 5 War Las. Rep. 512, 11 LRR 588 (1942) ; ; 
Case Co., 6 War Las. REP, 60, 11 LRR 666 (1943); Interstate Steamship Go. 
6 War Las. Rep. 263, 11 LRR 753 (1943); Five St. Louis, Missouri Re- 
fractories Companies, 7 War Las. Rep. 1, 11 LRR 473 (1943). 

43 Ranger Aircraft Engines Division, 1 War Las. Rep. 290, 10 LRR 542 
(1942); Armour Leather Co., 1 War Las. Rep. 236, 10 LRR 506 (1942) ; 
Phelps Dodge Corp., 2 War Las, Rep. 52, 10 LRR 600 (1942); Fifty- Nine 
Cotton Textile Companies, 2 War Las. Rep. 345, 10 LRR 890 (1942); Lukens 
Steel Co., 4 War Las. Rep. 54, 11 LRR 250 (1942) ; ; New York Baking Com- 
panies, 4 War Las. Rep. 412, 11 LRR 405 (1942); Jones & Laughlin Steel 
Co., 5 War Las. Rep, 1, 11 LRR 441 (1942); New England Provision Co., 
5 War Las. Rep. 126, 1i LRR 514 (1942); U.S. Steel Sudsidiaries, 6 War 
Las. Rep. 71, 11 LRR 655 (1943) ; Fairchild Engine & Airplane Corp., 6 War 
Las. Rep. 81, 11 LRR 653 (1943); Timken Roller Bearing Co., 6 War Las. 
Rep. 121, 11 LRR 663 (1943); Phoenix Iron Co., 6 War Las, Rep. 220, 11 
tae 1043 _ ; Boston Wool Warehouses, 7 War Las. Rep. 253, 12 LRR 
1 R 
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tween plants of the same company,“ and inequalities with- 
in the same plant.*” Many of the increases granted by the 
Board on the basis of the correction of inequalities have 
been granted despite the fact that increases since January 
1, 1941, have exceeded 15 per cent** and in one case 
increases had amounted to 71 per cent.“ 

The fact that the granting of an increase would create 
an inequality within the area or within an industry has 
been utilized as a ground by the Board for denying in- 
creases in a number of instances. 

In conformity with its declared policy that wage dif- 
ferentials which are established and stabilized are normal 
to American industry and will not be disturbed by the 
Board,” it has in a number of instances rejected unions’ 


44 Armour Leather Co., 1 War Las. Rep. 236, 10 LRR 506 (1942); Amer- 
ican Brass Co., 1 War Las. Rep. 265, 10 LRR 573 (1942); National Carbon 
Company, 2 War Las. Rep. 142, 10 LRR 789 (1942); South Portland Ship- 
building Corp., 4 War Las. Rep. 318, 11 LRR 357 (1942); Industrial Rayon 
Corp., 5 War Las. Rep. 108, 11 LRR 479 (1942); Curtis-Wright Corp., 
5 War Las. Rep. 196, 11 LRR 507 (1942); United Engineering & Foundry 
Co., 6 War Las. Rep. 475, 11 LRR 822 (1943); Golden Belt Mfg. Co., 7 War 
Las. Rep, 88, 11 LRR 68 (1942). 

45 Nevada Consolidated Copper Corp., 1 War Las. Rep. 215, 10 LRR 484 
(1942); Parke-Davison Co. 2 War Las. Rep. 307, 10 LRR 861 (1942); 
American Magnesium Companies, 2 War Las. Rep. 311, 10 LRR 862 (1942); 
Yellow Truck & Coach Mfg. Co., 5 War Las. Rep. 244, 11 LRR 504 (1942); 
General Steel Castings Co., 6 War Las. Rep. 225, 11 LRR 746 (1943); Pitts- 
burgh Limestone, Inc., 6 War Las. Rep. 301, 11 LRR 745 (1943); America 
Enka Corp., 6 War Las. Rep. 343, 11 LRR 788 (1943). 

46 Phelps Dodge Corp., 2 War Las. Rep. 52, 10 LRR 600 (1942); Thirteen 
Jobbing Machine Shops, 2 War Las. Rep. 423, 10 LRR 894 (1942); Tyer 
Rubber Co., 4 War Las. Rep. 368, 11 LRR 406 (1942); Precision Parts Co., 
5 War Las. Rep. 59, 11 LRR 471 (1942); San Francisco Hotel Employers 
Association, 5 War Las. Rep. 141, 11 LRR 446 (1942); Virginia Public Serv- 
ice Co., 5 War Las. Rep. 424, 11 LRR 594 (1942); Chandler Oilcloth & 
Buckram Co., 5 War Las. Rep. 275, 11 LRR 535 (1942); Fairchild Engine 
& Airplane Corp., 6 War Las. Rep. 81, 11 LRR 653 (1942) ; Western Machine 
Tool Works, 6 War LAs. Rep. 94, 11 LRR 659 (1943); Timken Roller Bear- 
ing Co., 6 War Las. Rep. 121, 11 LRR 663, (1943); Struthers Wells Corp., 
7 War Las. Rep. 25, 12 LRR 106 (1943); American Car & Foundry Co., 
7 War Las. Rep. 245, 12 LRR 178 (1943). 

47 Endicott Forging & Mfg. Co., 4 War Las. Rep. 392, 11 LRR 402 (1942). 

48 Chase Brass & Copper Co., 1 War Las. Rep. 98, 10 LRR 256 (1942); 
Ford Motor Co., 4 War Las. Rep. 59, 11 LRR 247 (1942); Smith & Wesson, 
Inc., 4 War Las. Rep. 346, 11 LRR 358 (1942); Tennessee Products Corp., 
5 War Las. Rep. 91, 11 LRR 482 (1942); Hercules Powder Co., 5 War Las. 
Rep, 453, 11 LRR 592 (1943); Shell Oil Co., 6 War Las. Rep. 45, 11 LRR 
625 (1943); Kalamazoo Haydite Tile Co., 6 War Las. Rep. 244, 11 LRR 702 
(1943); Reynolds Metal & Reynolds Alloys Companies, 6 War Las. Rep. 370, 
11 LRR 788 (1943); Building Managers Association of Chicago, 7 War Las. 
Rep. 448, 12 LRR 207 (1943). 

49 Supra note 24. 
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demands for the elimination of wage differentials.” At 
the same time, the Board has generally refused to grant 
increases to correct alleged inequalities between different 
industries,” and in one case refused to equalize the rates 
of a company with those paid by a near-by government 
operated plant.” 

An important subsidiary principle laid down by the 
Board under its inequality rulings is that female em- 
ployees should be paid the same rates as male employees 
for comparable quantity and quality of work on compar- 
able operations. 


Substandards of Living 


In the President’s stabilization message of April 7, 
1942, and his Executive Order of October 3, 1942, the 
President specifically stated that the correction of sub- 
standards of living should be grounds for granting wage 
increases. The Board’s statement of policy of November 
stated: “The Board is not in a position at this time to 
enunciate a general policy to govern the adjustment of 
wages to eliminate substandards of living. The Board 
will not undertake to measure substandards of living by 
any fixed wage rate. Such cases involving substandards 
of living as may arise, will be considered by the Board 
on their individual merits until sufficient experience is 
accumulated to permit the statement of a more general 
policy.” 

In an early case involving the International Harvester 
Company, the Board laid down a basic criterion that rates 
should be “sufficiently high to enable employees to main- 
tain a standard of living compatible with health and de- 
cency.”” In another instance, the Board granted an in- 

50 Chrysler Corp., 3 War Las. Rep. —, 11 LRR 178 (1942); Aluminum 
Company of America, 1 War Las. Rep. 7, 10 LRR 862 (1942). 

51 Four Meat Packing Companies, 6 War Las. Rep. 395, 11 LRR 777 
(1943) ; West Coast Air Frame Co., 6 War Las. Rep. 581, 12 LRR 41 (1943). 

52 Reynolds Metals and Reynolds Alloys Companies, 6 War Las. Rep, 370, 


11 LRR 788 (1943). 
531 War Las. Rep. 112, 10 LRR 279 (1942). 
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crease where it found that the annual earnings, due to the 
seasonality or irregularity of employment were unreason- 
ably low.” 

Other rulings laid down by the Board in connection 
with its substandards of living principle include the fol- 
lowing: 

(1) Wage rates arrived at through the process of col- 
lective bargaining are not substandard in the absence of a 
clear showing to the contrary.” 

(2) Even though the wage average for a plant or in- 
dustry is low, it does not follow that for that reason, every 
worker should receive an equal adjustment of wages in 
order to enable him to maintain a minimum standard of 
health and decency.” 

Insofar as the actual determination of rates which con- 
stitute substandards are concerned, the Board has made 
few determinations. It has, however, ruled that wages of 
70 cents per hour for men and 60 cents per hour for 
women are not substandard” but that rates of 30 to 39 
cents per hour are not sufficient to maintain normal living 
standards.” 

Of significance in connection with the question of what 
rates constitute substandards is the issuance of General 
Order No. 30 of the Board which permitted increases 
which do not bring rates above 40 cents per hour without 
the approval of the Board.” At the same time the na- 
tional Board instructed its regional boards to determine 
what constitutes substandard wages in their regions. 
Pending such determination, the national Board told its 
Regional Boards that they were authorized to approve 

, wage adjustments up to 50 cents an hour or $20.00 per 


54. W. J. Conners Contracting Co., 2 War Las. Rep. 42, 10 LRR 546 (1942). 
55 San Francisco Hotel Employers Association, 5 WAR Las, Rep, 141, 11 LRR 
446 (1942). 
*6 New England Textile Companies, 2 War Las. Rep. 345, 10 LRR 890 
1942). 
57 General Cable Co., 2 War Las. Rep. 228, 10 LRR 788 (1942). 
58 Leviton Mfg. Co., 7 War Las. Rep. 32, 12 LRR 102 (1943). 
597 War Las. Rep. IV, issue of March 17, 1943, 
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week, based solely upon written application of an em- 
ployer or an employer and a union jointly without the 
necessity of gathering additional outside information or 
of making written analyses. With the issuance of Execu- 
tive Order No. 9328 of April 8, 1943, which, as here- 
after discussed, limited the grounds for the granting of 
general wage increases to the 15 per cent “Little Steel” 
formula and substandards of living, the Board instructed 
its regional offices as follows: 


Each regional board should proceed as expeditiously as pos- 
sible to make recommendations to this Board regarding the 
proper application within the region of the substandards of liv- 
ing provision of the April 8 order, considering the question ac- 
cording to areas or other classifications as each Board thinks 
most appropriate, gathering data and representative viewpoints 
in any way deemed advisable, with the suggestion from us that 
public hearings in the region would be proper. 


As of the date this article was written, the regional 
boards had not progressed sufficiently in their considera- 
tion of the problem to afford an indication as to what 
recommendations would be forthcoming from them. 


Effective Prosecution of the War 


The Board has restricted the use of aiding in the effec- 
tive prosecution of the war as a grounds for granting wage 
increases to those cases in which it has sought to direct or 
influence the flow of manpower through the medium of 
wage adjustments. The Board has stated, however, that 
it will grant increases for this purpose only where the 
parties in codperation with the War Manpower Commis- 
sion and other Government agencies “show that it is of 
controlling importance that the employees remain at the 
plant involved.”® In accordance with this policy, the 
Board granted such an increase in a case involving the 
non-ferrous metals industry.“ In that case the Board 
found that five federal agencies had formulated plans to 


60 Staley Mfg. Co., 4 War Las. Rep. 304, 11 LRR 338 (1942). 
61 Non-Ferrous Metal Companies, 4 WAr Las. Rep. 147, 11 LRR 278 (1942). 
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increase production of non-ferrous metals, that the most 
immediately critical shortage in the supply of war mate- 
rials at that time was that of certain non-ferrous metals, 
and that the production of the metals had declined as a 
result of labor migration from the non-ferrous metals in- 
dustry to other higher-paying war industries. 

The Board, however, departed from its declared policy 
in one Case, granting an increase based on the contention 
of the company involved that a serious manpower short- 
age existed because some employees had left its plant for 
higher wages and others had threatened to leave if a wage 
increase was not approved by the Board.” This case 
marked the only instance in which the public members 
of the Board were in a voting minority, the labor mem- 
bers and employer members joining to award the increase. 

In another case, the Board granted an increase to em- 
ployees of a local transit company for the purpose, ac- 
cording to the majority of the Board, of eliminating in- 
equalities within the area, but, according to the industry 
members, who dissented, for the purpose of influencing 
the flow of manpower.” ‘The Board’s panel had origi- 
nally recommended the increase for the purpose of stop- 
ping the migration of labor from the transit company to 
the shipyards in the area. This recommendation was re- 
turned to the panel by the Board with a direction to ‘re- 
consider the recommendation. After reconsidering the 
matter, the panel majority determined that the increase 
originally recommended could be justified on the basis 
of inequalities within the area. 


Hold-the-Line-Order 


In an Executive Order termed a “Hold-the-Line-Or- 
der” the President on April 8, 1943, limited the power of 
the War Labor Board to grant general wage increases by 


62 American Smelting & Refining Co. 5 War Las. Rep. 469 11 LRR 594 
(1943). 


63 Virginia Public Service Co., 5 War Las. Rep. 424, 11 LRR 594 (1942). 
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cutting down to two the grounds on which such increases 
may be granted.“ The grounds remaining to the Board 
for granting general increases under the Order were com- 
pensation for a rise in the cost of living up to 15 per cent 
above levels on January 1, 1941—the “Little Steel” for- 
mula—and increases to remove substandards of living. 
To implement the enforcement of the Order, the Chair- 
man of the War Manpower Commission was authorized 
to bar the transfer of any employee to another employer 
at a wage higher than that received by the employee at his 
last employment. Inequalities and aid in the effective 
persecution of the war were thus removed as grounds 
upon which the Board was permitted to grant increases. 


64 Ex, O. 9328, 8 Fev. Rec.-4681 (1943). The Order provided in part as 
follows: 

“The National War Labor Board, the Commissioner of Internal o_o and 
other agencies exercising authority conferred by Executive Order No. 9250 or 
Executive Order 9299 and the regulations issued pursuant thereto over wage or 
salary increases are directed to authorize no further increase in wages or sal- 
aries except such as are clearly necessary to correct sub-standards of living, 
provided that nothing herein shall be construed to prevent such agencies from 
making such wage or salary readjustments as may be deemed appropriate and 
may not have heretofore been made to compensate, in accordance with the 
Little Steel Formula as heretofore defined by the National War Labor Board, 
for the rise in the cost of living between January 1, 1941 and May 1, 1942. Nor 
shall anything herein be construed to prevent such agencies, subject to the gen- 
eral policies and directives of the Economic Stabilization Director, from author- 
izing reasonable adjustment of wages and salaries in case of promotions, re- 
classifications, merit increases, incentive wages or the like, provided that such 
adjustments do not increase the level of production costs appreciably or furnish 
the basis either to increase prices or to resist otherwise justifiable reductions 
in prices. 

“The Chairman of the War Manpower Commission is authorized to forbid 
the employment by any employer of any new employee or the acceptance of 
employment by a new employee except as authorized in accordance with regu- 
lations which may be issued by the Chairman of the War Manpower Commis- 
sion, with the approval of the Economic Stabilization Director, for the purpose 
of preventing such employment at a wage or salary higher than that received 
by such new employee in his last employment unless the change of employment 
would aid in the effective prosecution of the war. 

“To provide for the consistent administration of this order and Executive 
Order No. 9250, and other orders and regulations of similar import and for the 
effectuation of the purposes of the Act of October 2, 1942, the Economic Stabiliz- 
ation Director is authorized to exercise all powers and duties conferred upon 
the President by that Act, and the Economic Stabilization Director is author- 
ized and directed to take such action and to issue such directives under the 
authority of that Act as he deems necessary to stabilize the national economy, 
to maintain and increase production and to aid in the effective prosecution of the 
war. Except insofar as they are inconsistent with this order or except insofar 
as the Director shall otherwise direct, powers and duties conferred upon the 
President by the said Act and heretofore devolved upon agencies or persons 
other than the Director shall continue to be exercised and performed by such 
agencies and persons.” 
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The Board was also permitted under the new Order to 
authorize increases in cases of promotions, reclassifica- 
tions, merit increases, and incentive wages or the like. 
Such adjustments had, prior to the Order, been permitted 
by the Board without any requirement of Board ap- 
proval,” if made pursuant to a collective bargaining 
agreement or an established wage schedule and Chairman 
William H. Davis of the Board announced the day after 
the issuance of the Order that the Board’s former policy 
of exempting such increases from Board approval, as well 
as a prior Order exempting from approval wage adjust- 
ments made by employers of not more than eight em- 
ployees™ would be continued. 

The importance of the removal of inequalities as a 
ground for wage adjustments cannot be overemphasized 
since this ground has been the principal one upon which 
the Board has granted increases.” 

While the April 8 Order did remove power from the 
War Labor Board to grant increases to eliminate inequali- 
ties, the Order vested in the Economic Stabilization Di- 
rector all of the powers granted to the President by the 
Anti-Inflation Act of October 2, 1942. It further author- 
ized him “to take such action and to issue such directives 
as he deems necessary to stabilize the national economy, 
to maintain an increased production, and to aid in the 
effective prosecution of the war.” It was clear, therefore, 
that, although the War Labor Board no longer had au- 
thority to grant increases to remove inequalities, the Eco- 
nomic Stabilization Director had the power to restore this 
authority to the War Labor Board or to award such wage 
increases on his own initiative. The first decision ren- 


65 Gen. Ord. No. 5, 4 WAr LAs, Rep. XIX. 

66 Gen. Ord. No. 4, 4 War Las. Rep. XIX. 

67 Out of a total of 8,971 wage increases granted by regional War Labor 
Boards between October 3, 1942 and March 19, 1943, 5,572, or 62 per cent were 
granted for the purpose of eliminating or reducing inequalities, 20 per cent were 
granted as cost-of-living adjustments; and less than 1 per cent were granted 
to eliminate substandards of living; other increases were based on a com- 
bination of these factors. 
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dered by the Board after the issuance of Executive Order 
No. 9328 involving one of the plants of the Universal 
Atlas Cement Company,” exemplified the effect which the 
lack of authority to correct wage inequalities might create. 
The Board had previously awarded a wage increase of 
5% cents per hour to employees in certain plants of the 
company. Despite the fact that the company had there- 
tofore applied a uniform wage policy to all of its plants, 
the Board found that it was able to grant only a 2 cents 
increase which was justified under the 15 per cent rule 
to the employees of the plant involved, the larger increase 
not being permissable under the new Order, in view of 
the Board’s lack of authority to correct wage inequalities. 

In addition to the main question of what the effect of 
the elimination of the Board’s authority to correct in- 
equalities would be, several other questions posed by the 
new Order included: (1) What action was to be taken in 
situations where the 15 per cent rule was found not to be 
applicable either because the plant was not in operation 
on January 1, 1941, or because the type of operations had 
changed so substantially that it was not practicable to 
compare their present rates with those received on Janu- 
ary 1, 1941?; (2) what would be the effect on a com- 
pany’s wage structure if increases were granted to lower- 
paid employees to eliminate substandard rates, while at 
the same time the Board was unable to keep the com- 
pany’s wage structure in balance due to its lack of 
authority to correct inequalities? 

That the War Labor Board recognized the far-reach- 
ing implications of a lack of authority to award wage 
increases on the ground of correction of inequalities is 
shown by the statement in the majority opinion written 
by Public Member, Wayne L. Morse, in the Universal 
Atlas Cement case, in which he stated that “many in- 
equalities and gross inequities still exist in the American 


687 War Las. Rep. 474, 12 LRR 266 (1943). 
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wage structure. ... The Director of Economic Stabiliza- 
tion has authority to issue policy directives to correct any 
manifest wage injustices which in effect interferes with 
the war effort. .. . The Board will make available to the 
Economic Stabilization Director its advice and sugges- 
tions whenever it can be of assistance to him on such 
directives.” 

In a concurring opinion in the Universal Atlas Cement 
Company case, the labor members of the Board took the 
position that the Board had a positive duty of impressing 
upon the Director of Economic Stabilization the neces- 
sity of issuing policy directives which will permit the cor- 
rection of inequalities in the national wage structure. 

One month’s operation under the hold-the-line Order 
convinced a unanimous Board that some revision of the 
Order was imperative, the Board, on May 7, issuing the 
following statement: 

During the past two weeks the Board has had many confer- 
ences with the Director of Economic Stabilization looking to- 
wards the solution of concrete problems which have arisen as a 
result of the Board’s efforts to administer Executive Order 
No. 9328 of April 8. The Board has told the Director that it is 
unanimous in its conviction that this Executive Order is un- 
workable without further clarification of points which are either 
not clearly covered or are not covered at all by the Order. 

The Board unanimously believes that these points can be clari- 
fied within the framework of a realistic and effective wage stab- 


ilization program which is in full harmony with the Administra- 
tion’s determination to roll back the cost of living. 


Thus the Board took its stand in favor of a more flex- 
ible wage control policy at least to the extent of giving it 
some leeway beyond the narrow confines of the elimina- 
tion of substandards and the “Little Steel” 15 per cent 
formula. The specific proposal reportedly submitted by 
the Board to the Economic Stabilization Director was 
that the Board be permitted to determine the prevailing 
rate ranges for occupations in the area and authorize in- 
creases up to the minimum rate in the range. 

The Board’s strong representations to the Stabilization 





426 THE GEORGE WASHINGTON LAW REVIEW 


Director culminated on May 12 in the issuance of a policy 
directive by the Director which restored part, but not all, 
of the wage adjustment powers held prior to the issuance 
of the hold-the-line Order. The directive also sub- 
stantially conformed to the proposal submitted by the 
Board. 

Under the new directive, the Board was empowered to 
authorize wage increases for the following additional 
purposes: 


1. To raise wage rates up to the “minimum of the going wage 
bracket” for particular occupational groups in particular labor 
market areas. 

2. In “rare and unusual” cases, to set wage rates above the 
minimum going rate if the Board determines that the critical 
needs of war production so require. 

3. To correct intra-plant inequalities created by other orders 
of the Board adjusting wages under the criteria of substandards 
or the 15 per cent rule or created by increased overtime resulting 
from institution of a longer workweek. 


The restored authority, however, the Stabilization Di- 


rector was careful to point out, does not give to the Board 
its former power to correct “inequalities.” Apart from 
the rare and unusual cases, he added, adjustments up to 
the minimum going rate are to be made, not to increase 
existing wage schedules, “but only to bring obvious and 
sporadic stragglers into line.” 

While the Order would appear to have restored to the 
Board authority and responsibility to exercise “judicial 
judgment” in the handling of wage adjustment cases, any 
undue liberality in the exercise of the new authority 
would appear to be prevented by a requirement that ad- 
justments affecting price ceilings or raising the level of 
production costs must receive the Stabilization Director’s 
approval. 

The danger that a break on the wage control front will 
lead to punctures in price ceilings and further demands 
from the farm bloc would appear to be the primary 
factor which will block any further liberalization of 
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wage adjustment policies. On the other hand, a compen- 
sating factor to any “freezing” of wage rates so far as 
labor is concerned probably will be increased earnings 
resulting from extension of workweeks under the 48-hour 
workweek Order or perhaps increased earnings under 
incentive systems. 





THE NORRIS-LA GUARDIA ACT IN THE 
CONSTITUTION 
MOZART G. RATNER 
Attorney, National Labor Relations Board; Member of the Illinois Bar 
and 
NORTON J. COME 
Attorney, Office of Price Administration; Member of the Illinois Bar * 
In 1932, Congress enacted a statute limiting the injunc- 
tive power of the federal courts in cases “involving or 
growing out of a labor dispute.” * Ten years later this 
statute emerged as a gloss on the First and Fourteenth 
Amendments to the Constitution of the United States, de- 
fining the permissible scope of labor’s coercive activities. 


BIRTH AND HERITAGE 


In 1930, Mr. Justice, then Professor, Frankfurter, in 
THE LABOR INJUNCTION,” eloquently stated the case 
against the use by the federal courts of the injunctive 


remedy to throttle the self-help activities of labor unions. 
The flood of restraining orders, aptly described as “gov- 
ernment by injunction,” evidenced an absence of proce- 
dural barriers in the federal courts against employers 
who sought judicial relief from labor’s economic and or- 
ganizational activities. In proceedings against labor 
unions an ex parte affidavit, a complicated complaint, 
oral evidence, and a midnight order by a friendly judge 
had displaced the formality of indictment and the trial 
by jury deemed essential in ordinary criminal proceed- 
ings. Moreover, employers could readily avail them- 


* The statements made in this article are the personal views of the authors 
and do not necessarily represent the views of any government department. 

147 Stat. 70 (1932), 29 U. S. C. $101 (1942). 

2 FRANKFURTER & GREENE, THE LABOR INJUNCTION (1930). See also, Frank- 
furter and Greene, Congressional Power over the Labor Injunction (1931) 31 
Cox. L. Rev. 385. 

8 The opinion of Judge Amidon in Great Northern R. Co. v. Brosseau, 286 
Fed. 414 (D. No. Dak. 1928), is a classic complaint from the bench against the 
abuse of injunctions in labor cases. Chapters II and III of FrANKFURTER & 
GREENE, THE LABor INJUNCTION (1930), contain an exhaustive analysis of in- 
junction procedures. 
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selves of this hospitable treatment in the federal courts 
either by alleging violation of the Sherman Act,* which 
the United States Supreme Court in the Danbury Hat- 
ters’ case* had held applicable to labor unions, or by 
establishing diversity of citizenship between themselves 
and the persons against whom relief was sought.° 

In 1914, Congress had attempted to deal with the prob- 
lem of the abuse of the injunction by the federal courts 
through enactment of the Clayton Act," Section 20 of 
which prohibited the issuance of injunctions in cases “be- 
tween an employer and employees, or between employees, 
or between persons employed and persons seeking em- 
ployment, involving or growing out of a dispute concern- 
ing terms and conditions of employment, except where 
necessary to prevent irreparable injury . . .” to the ap- 
plicant’s property. The second paragraph of Section 20 
provided that “no such . . . injunction” should issue to 
prohibit certain enumerated “lawful” and “peaceful” 
concerted activities, and concluded by declaring that 
these activities were not to be “considered or held to be 
violations of any law of the United States.” In addition, 
Congress attempted specifically to immunize labor unions 
from the Sherman Act by declaring in Section 6 that 
“Nothing contained in the anti-trust laws shall be con- 
strued to forbid or restrain . . . members of [labor] or- 
ganizations from lawfully carrying out the legitimate ob- 
jects thereof.” 

But the studied ambiguities of Section 6, which ex- 
empted only “lawful” means and “legitimate” ends, in- 
vited the Supreme Court in the Duplex case* to conclude 


426 Stat. 209 (1890), 15 U. S. C. $1 (1927). Gompers v. Bucks Stove & 
Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. ed. 797 (1911). 

5 Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908). 

® American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 
184, 42 Sup. Ct. 72, 66 L. ed. 189 (1921) ; Hitchman Coal Co, v. Mitchell, 245 
U. S. 229, 38 Sup. Ct. 65, 62 L. ed. 260 (1917); FRANKFURTER & GREENE, 
op. cit. supra note 3, pp. 11-17. 

738 Stat. 738 (1914), 15 U. S. C. §52 (1927). 

8 Duplex Printing Press Co. v. Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 
L. ed. 349 (1921). 
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that Congress had not intended thereby to exempt from 
the Sherman Act those activities of labor unions which 
the Court considered restraints of trade.’ Furthermore, 
the Court decided that the activities enumerated in Sec- 
tion 20 were rendered non-enjoinable (and lawful) only 
where indulged in by immediate parties to “a dispute 
concerning terms and conditions of employment,” i. e., 
an employer and his employees. Exclusion from the 
protection of Section 20 of persons not in a proximate 
relation of employment was consonant with the then 
prevalent notion that “outsiders” could have no substan- 
tial economic interest in a dispute concerning terms and 
conditions of employment, and that, therefore, any par- 
ticipation by non-employees in such disputes must be in- 
tended primarily to prevent-non-union-made goods from 
entering national markets in competition with union- 
made goods, thus burdening and obstructing commerce in 
violation of the Sherman Act. In consequence of this 
restrictive interpretation of Section 20, the Clayton Act 
accomplished nothing by way of immunizing organized 
labor from the Sherman Act or protecting concerted 
activities from the injunctive weapon.” Instead, the 
courts were able to seize upon Section 16 of the Clayton 
Act, which extended the privilege of injunctive relief to 
private suitors alleging violation of the Sherman Act, as 
authority for expanding the use of the injunction against 
labor’s self-help activities. 

In THE LABOR INJUNCTION, Professor Frankfurter 
proposed that Congress repudiate the restrictive defini- 
tion which the Supreme Court had placed upon Section 


9 [bid at 469. 

10 [bid at 471-472. 

11 Note Mr. Justice Pitney’s language in the Duplex case: “Nor can § 20 be 
regarded as bringing in all members of a labor organization as parties to a ‘dis- 
pute concerning terms or conditions of employment’ which proximately affects 
only a few of them, with the result of conferring upon any and all members,— 
no matter how many thousands there may be, nor how remote from the actual 
conflict—those exemptions which Congress in terms conferred only upon parties 
to the dispute.” 254 U. S. 443, at 472. 

12 FRANKFURTER & GREENE, op. cit. supra note 3, pp. 9, 33 et seq. 
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20 of the Clayton Act, and, by expanding the area of in- 
dustrial conflict to encompass non-employees, effectively 
limit the injunctive power of the federal courts.** In ac- 
cord with this suggestion, Congress adopted the Norris- 
La Guardia Act. Section 4 of this statute * paraphrased 
the second paragraph of Section 20 of the Clayton Act in 
outlining concerted activities which were to receive full 
protection against interference by federal injunction 
when they occurred in connection with a “labor dis- 
pute.” *’ But the definition of a “labor dispute” in Sec- 
tion 13 in terms extended the area of industrial conflict 
to include persons not in a proximate relation of employ- 
ment, and declared that such persons were to be consid- 
ered interested in a “labor dispute” if they were engaged 
in the same “industry, trade, craft, or occupation in which 
the dispute arose.” ** When the activities outlined in 


Section 4 were exercised by, or directed against, persons 


18“The obvious change intended by section 9 [Section 13 of the statute as en- 
acted] is to extend the area of unrestrainable conduct beyond the limits now 
recognized by federal decisions. The interpretation given to the Clayton Act 
by the Duplex case, to the effect that the privileges of that Act may be invoked 
only in a dispute between an employer and his employees is rendered innocuous 
, ” Ibid at 216. 

14 “Sec, 4 (a). Ceasing or refusing to perform any work or to remain in 
any relation of employment; . . 


(e) Giving publicity to the existence of, or the facts involved in, any 
labor dispute, whether by advertising, speaking, patrolling, or by any other 
method not involving fraud or violence; 

(f) Assembling peaceably to act or to organize to act in promotion of 
their interests in a labor dispute; 

(g) Advising or notifying any person of an intention to do any of the 
acts heretofore specified ; 

(h) Agreeing with other persons to do or not to do any of the acts 
heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing without fraud or 
violence the acts heretofore specified, regardless of any such undertaking 
or promise as is described in section 3 of this Act.” 

15 FRANKFURTER & GREENE, Op. cit. supra note 3, pp. 217-220. But, “These 
clauses [of Section 4] reveal a significant departure from the Clayton Act: 
They describe conduct which is unrestrainable and they do so without use of 
the treacherous adjective ‘lawful.’ Within the boundaries established by sec- 
tion 9 [Section 13] . . . parties affected by a labor dispute ‘may exert prac- 
tically any of the present day devices for furthering economic interest . 
Undoubtedly these clauses modify the law as most federal courts now under- 
stand it but they only summarize the conventional tactics of organized labor in 
its effort to improve its material conditions. . . .” Ibid at 219. 

16 “Sec, 13 (a). A case shall be held to involve or to grow out of a labor 
dispute when the case involves persons who are engaged in the same industry, 
trade, craft, or occupation; or have direct or indirect interests therein; or who 
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not “interested” in a “labor dispute” as defined by Section 
13, or when their use by participants in a “labor dispute” 
was accompanied by “fraud” or “violence,” the injunctive 
remedy remained available, but only after compliance 


with stringent procedural and substantive safeguards im- 
posed by the Act.” 


The “labor dispute” definition contained in Section 13 
of the Norris-La Guardia Act constituted a careful re- 
statement of the substantive common law as then applied 
by the most liberal state courts. At the time the Act was 
passed, state courts had discarded the concept that labor 
organizations were conspiracies, and had begun to test the 
legality of the use of labor’s traditional weapons in terms 
of tort doctrine. This doctrine required a showing of 
justification as a defense to the intentional infliction of 
damage.’* There were, however, diverse theories as to 
what constituted “justification” for the damage which the 
use of labor’s coercive techniques inflicted on the em- 
ployer. 


are employees of the same employer; or who are members of the same or an 
affiliated organization of employers or employees; whether such dispute is 
(1) between one or more employers or associations of employers and one or 
more employees or associations of employees; (2) between one or more em- 
ployers or associations of employers and one or more employers or associa- 
tions of employers; or (3) between one or more employees or associations of 
employees and one or more employees or associations of employees; or when the 
case involves any conflicting or competing interests in a ‘labor dispute’ (as 
hereinafter defined) of ‘persons participating or interested’ therein (as herein- 
after defined). 

(b) A person or association shall be held to be a person participating or in- 
terested in a labor dispute if relief is sought against him or it, and if he or it 
is engaged in the same industry, trade, craft, or occupation in which such dis- 
pute occurs, or has a direct or indirect interest therein, or is a member, officer, 
or agent of any association composed in whole or in part of employers or em- 
ployees engaged in such industry, trade, craft, or occupation. 


(c) The term ‘labor dispute’ includes any controversy concerning terms or 
conditions of employment, or concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether or not the disputants 
stand in the proximate relation of employer and employee.” 

17 “The surviving right to an injunction as to conduct not relieved by section 
4, such as fraud and violence, and as to all conduct including that designated in 
section 4 where the defendants are not engaged in the ‘same industry, trade or 
occupation’ as the complainant, is subject to . . . important qualification [quot- 
ing _ 7 and 8]. . . .” FRANKFURTER & GREENE, 0p, cit. supra, note 3, 
p. 21 

18 See Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. Rev. 1; 
1 Teter, LABor Disputes AND COLLECTIVE BARGAINING (1940) §§ 73-75. 
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Some state courts thought of justification in terms of 
the legality of the objective which the union sought to 
attain.” The “legality of the objective” in turn de- 
pended, for the most part, upon each court’s political and 
economic notions.” Other courts found the damage to 
employers justified as an incident of competition where 
they could recognize that the particular activities were 
intended to further labor’s self-interest.” Although the 
vagueness of the self-interest notion permitted these 
courts some leeway in distinguishing between “licit” and 
“illicit” labor activity, nevertheless this approach had 
the advantage of being less subjective than the “lawful 
objective” test, since the social and moral judgments of the 
courts with respect to the aims of organized labor were 
not in terms the basis of decision. Whether for this rea- 
son, or because the individual judges were more hospi- 
tably inclined toward organized labor, courts applying 
the self-interest approach gradually extended the scope 
of permissible labor activities far beyond that which 


courts applying the lawful objective test were willing to 
concede. Thus, while under the latter view organiza- 
tional goals, such as the closed shop, and the methods em- 
ployed to attain them, 1. e., stranger picketing and the 


19 This is the approach of the Massachusetts courts. De Minico v. Craig, 207 
Mass. 593, 94 N. E. 317 (1911); Carew v. Rutherford, 106 Mass. 1 (1870); 
Haverhill Strand Theatre, Inc. v. Gillen, 229 Mass. 413, 118 N. E. 671 (1918) ; 
Minasian v. Osborne, 210 Mass. 250, 96 N. E. 1036 (1911). Cf. Hopkins v. 
Oxley Stave Co., 83 Fed. 912 (C. C. A. 8th, 1897). 

20 Where, as in strikes for shorter hours and higher wages, the immediate 
benefits to labor were patent, the objective was deemed lawful. Cornellier v. 
Haverhill Shoe Mfrs. Assn., 221 Mass. 554, 109 N. E. 643 (1915); Minasian 
v. Osborne, supra note 19. Where, on the other hand, the benefits to labor were 
more remote, the objective was deemed unlawful. Plant v. Woods, 176 Mass. 
442, 57 N. E. 1011 (1900) (strike for a closed shop); De Minico v. Craig, 
supra note 19 (strike to obtain discharge of foreman disliked by employees) ; 
Carew v. Rutherford, supra note 19 (strike to compel employer to pay fine im- 
posed by union for breach of contract); Haverhill Strand Theatre, Inc. v. 
Gillen, supra note 19 (strike to compel employer to hire additional help). 

21 This was the approach taken by the New York courts until Opera on 
Tour, Inc. v. Weber, 285 N. Y. 348, 34 N. E. (2d) 349 (1941). See, Nat’l 
Protective Assn. v. Cummings, 170 N. Y. 315, 63 N. E. 369 (1902); Exchange 
Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); 
Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); Stillwell Theatre, Inc. 
v. Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932). 
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secondary boycott, remained unlawful,” courts concerned 
with self-interest as a justification began to perceive that 
organization was but an incident to economic better- 
ment,” and, moreover, that organization of all employees 
engaged in the same trade or craft, or even the same in- 
dustry, was necessary to protect the economic gains which 
employees of a single employer may have won.” Conse- 
quently, they permitted the use of the strike, the boycott, 
and the picket line for the attainment of organizational 
as well as economic objectives by persons not in a proxi- 
mate relation of employment.” 

But, although these courts recognized that the benefits 
of successful organization might extend beyond the em- 
ployees of a single employer, and therefore sanctioned 
pressures brought by non-employees, they did not so 
broaden the allowable area of economic conflict as to 
legalize purely sympathetic action by persons having no 
substantial economic stake in the dispute. Thus, a show- 
ing of “community of interest,” such as that existing be- 
tween members of the same industry, trade, craft, or occu- 
pation, was required to support the use of labor’s coercive 
techniques by strangers to the employer. ‘Two decisions 
of the New York Court of Appeals illustrate the point. 
In Bossert v. Duhy,” the Brotherhood of Carpenters and 
Joiners, which included among its members both factory 
woodworkers and construction carpenters, refused to per- 
mit its construction carpenters to work on materials com- 
ing from factories which employed non-union woodwork- 

22 Cases cited supra notes 19 and 20. 

23 Nat’l Protective Assn. v. Cummings, supra note 21; Jacobs v. Cohen, 183 
N. Y. 207, 76 N. E. 5 (1905). 

24“All engaged in a trade are affected by the prevailing rate of wages. All, 
by the principle of collective bargaining. Economic organization today is not 
based on the single shop. Unions believe that wages may be increased, collec- 
tive bargaining maintained only if union conditions prevail, not in some single 
factory but generally.” Exchange Bakery & Restaurant, Inc. v. Rifkin, supra 
note 21 at 263. 

25 Cases cited, supra notes 21 and 23. 

26 221 N. Y. 342, 117 N. E. 582 (1917). Cf. Reardon v. Canton, 189 App. Div. 
501, 187 N. Y. S. 713 (1919); Mills v. United States Printing Co., 99 App. 


Div. 605, 91 N. Y. S. 185 (1904); Searle Mfg. Co. v. Terry, 56 Misc. 265, 
106 N. Y. S. 438 (1905). 
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ers. The plaintiff, an open-shop manufacturer, sought to 
enjoin the Brotherhood from applying the boycott to 
materials coming from his plant. The Court refused to 
grant an injunction, implying that the community of in- 
terest existing between factory carpenters and construc- 
tion carpenters, who were both engaged in the same in- 
dustry, justified concerted action by both groups when an 
employer engaged in conduct inimical to the interests of 
one. In Auburn Draying Co. v. Wardell,” on the other 
hand, the Court granted an injunction. Here, the Team- 
sters Union, in an attempt to organize a non-union dray- 
ing company, had enlisted the aid of the “Central Labor 
Union” (consisting of all organized labor in the com- 
munity) in a boycott of all business men who continued 
to deal with the draying company. Because the Central 
Labor Union comprised groups not engaged in the same 
trade or industry as the plaintiff draying company, the 
Court found that the boycott by the Central Labor Union 
was not justified by a community of interest with the 
teamsters who were immediate parties to the dispute.” 

Even the most liberal of courts, however, continued to 
condemn concerted activities when they were accom- 
panied by fraud” or violence.” In this respect, too, the 
Norris-La Guardia Act, by failing to prohibit the issu- 
ance of injunctions in cases of fraud or violence, followed 
the common law. 

Despite the careful statement in Section 13 of the area 
of non-enjoinable economic conflict in terms of existing 
substantive law,” the draftsmen of the Norris-La Guardia 

27227 N. Y. 1, 124 N. E. 97 (1919). Contra: Empire Theatre v. Cloke, 53 
Mont. 183, 163 Pac. 107 (1917). 

28 Cf. Gray v. Bldg. Trades Council, 91 Minn. 171, 97 N. W. 663 (1903). 

2° Hitchman Coal Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. ed. 260 
(1917), as construed by Mr. Chief Justice Taft in American Steel Foundries v. 
Tri-City Central Trades Council, 257 U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 
(1921). Cf. Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124, 66 L. ed. 254 
a) v. Raimist, 255 N. Y. 307, 174 N. E. 690 (1931); see Exchange 
Bakery v. Rifkin, supra note 21. 

31 In THe Lasor INJUNCTION, op. cit. supra note 3, at p. 217, note 33, Pro- 


fessor Frankfurter acknowledged that the line drawn by Section 13 was the 
same as that which had been drawn by the New York Courts. 
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Act declared that it was not intended to affect the sub- 
stantive rights of litigants, either under the Sherman Act 
or under any other law of the United States, but was 
merely aimed at curbing the equity jurisdiction of the 
federal courts.” The Norris-La Guardia Act, unlike the 
Clayton Act, contained no reference to the legality of 
labor’s coercive activities under the Sherman Act, nor did 
it contain a catch-all clause, such as the concluding phrase 
of Section 20 of the Clayton Act, legalizing the conduct 
which it made non-enjoinable. The delineation of the 
circumstances under which injunctive relief was to be 
completely prohibited, although drawn from substantive 
law, was thus to serve merely to impress the courts with 
the reasonableness of the remedial statute. 


METAMORPHOSIS I—FROM PROCEDURE TO SUBSTANCE 


The effectiveness of the Norris-La Guardia Act as a 
limitation upon the injunctive power of the federal courts 
was illustrated by the decision of the Supreme Court in 
the Lake Valley case.” In this case certain milk pro- 
ducers, dairies, and the Amalgamated Dairy Workers 
(C. I. O.) sought an injunction in the Federal District 
Court in Chicago to restrain the picketing of retail milk 
stores by A. F. of L. milk-wagon drivers. The A. F. of L. 
picketing was aimed at destroying the “vendor system” 
under which certain dairies sold milk to so-called “inde- 
pendent vendors” (member of the C I. O.), who in turn 


326 


. the immunity accorded [by the Norris-La Guardia Act] is circum- 
scribed; it is not immunity from legal as distinguished from equitable rem- 
edies,—hitherto unlawful conduct remains unlawful.” FRANKFURTER & GREENE, 
op. cit., supra note 3, p. 215. 

In discussing the holding in Traux vy. Corrigan, supra note 29, invalidating a 
statute which the Court found rendered complainants remediless, Professor 
Frankfurter stated, “No such interpretation is possible for the proposed bill, 
which explicitly applies only to the authority of the United States Courts ‘to 
issue any restraining order or injunction.’ All other remedies in the federal 
courts and all remedies in state courts remain available.” IJbid. at 220. See also, 
to the same effect, Frankfurter and Greene, Congressional Power over the Labor 
Injunction (1931) 31 Cor. L. Rev. 385, at 408. 


33 Milk Wagon Drivers’ Union v. Lake Valley Farms, 311 U. S. 91, 61 Sup. 


Ct. 122, 85 L. ed. 63 (1941). See also Lauf v. E. G. Shinner & Co., 303 U. S. 
323, 58 Sup. Ct. 578, 82 L. ed. 872 (1938). 
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distributed the milk to various retail outlets. The A. F. 
of L. drivers viewed the growth of this system as a threat 
to their economic standards, since the vendors worked 
longer hours and received lower remuneration than did 
the drivers. 

The plaintiffs alleged that the A. F. of L.’s activities 
constituted a “conspiracy in restrain of trade” in violation 
of the Sherman Act, since the objective of the A. F. of L. 
picketing was not to unionize the vendors but to secure a 
Chicago milk monopoly for the dairies employing A. F. 
of L. drivers. The plaintiffs further contended that the 
Norris-La Guardia Act did not preclude injunctive re- 
lief in the federal courts, since there was no “labor dis- 
pute” between the dairies which sold to the vendors, and 
the vendors, nor was there any dispute between the ven- 
dors and their customers. 

The District Court’s refusal to issue an injunction was 
upheld by the Supreme Court, on the ground that the 
dispute between the A. F. of L. drivers and the C. I. O. 
vendors was “a dispute between one or more employers 
or associations of employers and one or more employees 
or associations of employees, all of whom were engaged 
in the same industry, trade, craft or occupation, namely, 
the milk industry,” and was thus a “labor dispute” within 
the meaning of Section 13 of the Norris-La Guardia Act. 
The Court’s opinion emphasized that for the purpose of 
determining the propriety of granting injunctive relief 
under the Norris-La Guardia Act questions concerning 
the legality of the objectives sought by the disputants 
were immaterial.** The Norris-La Guardia Act barred 


34 311 U. S. 91, 99 (1941). Cf. New Negro Alliance v. Sanitary Grocery Co., 
303 U. S. 552, 58 Sup. Ct. 703, 82 L. ed. 1012 (1938), where members of the 
New Negro Alliance picketed some of the plaintiff’s stores because the plaintiff 
would not employ Negroes in managerial or sales positions. The District Court 
and the Court of Appeals for the District of Columbia characterized the dispute 
as “racial” and held that the Norris-La Guardia Act did not bar an injunction 
against the picketing. The Supreme Court reversed, holding that “the [Norris- 
La Guardia] act does not concern itself with the background or the motives of 
the dispute.” Since this was a dispute concerning “terms and conditions of em- 
ployment,” it fell within Section 13 and no injunction could issue. 
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the use of the injunctive remedy in all cases involving a 
“labor dispute” as defined in Section 13, whether or not 
the activities of the disputants were lawful as long as they 
were not fraudulent or violent. Since this suit for an in- 
junction involved a “labor dispute” within the meaning 
of Section 13, the Norris-La Guardia Act precluded con- 
sideration of questions of violation of the Sherman Act. 
Whether these activities were violations of the Sherman 
Act could be tested only in a criminal proceeding or in a 
civil action for damages. 

This question was answered in a rather surprising fash- 
ion by Mr. Justice Frankfurter’s opinion in the Hutche- 
son case.” Here, Anheuser Busch, operating a brewery 
in St. Louis, Missouri, had engaged a construction com- 
pany to erect additional brewing facilities. The Car- 
penters Union, as a result of a jurisdictional dispute with 
the Machinists Union over the erection and dismantling 
of certain machinery, called a strike against Anheuser 
Busch and the construction company to induce the em- 
ployers to allocate the disputed jobs to the Carpenters. 
The strike was accompanied by picketing of the Anheuser 
Busch plant and a nation-wide boycott of Anheuser Busch 
beer. The Department of Justice obtained a criminal in- 
dictment against several officers of the Carpenters Union, 
on the theory that by their activities they sought to obtain 
a monopoly of certain types of employment in violation 
of the Sherman Act. Although, as Mr. Justice Stone 
pointed out in his concurring opinion,” the then recently 
decided Apex case™ afforded adequate grounds for hold- 
ing that the indictment charged no substantive violation 


35 United States v. Hutcheson, 312 U. S. 219, 61 Sup. Ct. 463, 85 L. ed. 788 
(1941) 


36 [bid at 237. 


87 Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 
(1940). In this case members of a labor union, bent on unionizing a hosiery 
factory in which a few of them were employed, led a “sitdown” strike in the 
plant, thereby preventing the shipment of finished hose outside of the state. The 
Supreme Court held that the strike did not violate the Sherman Act since it was 
not intended to, and did not restrain commercial competition in the market. 
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of the Act,** Mr. Justice Frankfurter, speaking for the 
Court, made no mention of the Apex case. Instead, he 
said that the legality of the activities named in the crimi- 
nal indictment was to be tested by the same standards 
which determined the enjoinability of such activities 
under the Norris-La Guardia Act. For, he indicated, the 
activities made non-enjoinable in the Norris-La Guardia 
Act were also made non-violative of any law of the 
United States by the concluding clause of Section 20 of 
the Clayton Act. 

This infusion of Section 13 of the Norris-La Guardia 
Act into Section 20 of the Clayton Act was explained as 
follows: Section 20 of the Clayton Act, which had 
sought to remove certain of labor’s activities from the 
reach of federal injunction, had also in its concluding 
clause protected those activities from being considered 
violations of any law of the United States, including the 
Sherman Act. Section 20 was largely nullified by ju- 
dicial misconstruction of the area of industrial conflict 
which Congress had therein established. Section 13 of 
the Norris-La Guardia Act was intended to correct this 
judicial error by expressly expanding the area of indus- 
trial conflict within which concerted activities were to be 
free from injunctive interference. Thus, the first para- 
graph of Section 20 of the Clayton Act must now be read 
as supplemented by Section 13 of the Norris-La Guardia 
Act. If concerted activities are of a type enumerated in 
the second paragraph of Section 20, as illuminated by 
Section 4 of the Norris-La Guardia Act, and are carried 
on within the area of industrial conflict as defined in Sec- 
tion 13 of the Norris-La Guardia Act, they are conse- 
quently non-enjoinable. Moreover, these activities, by 
virtue of the concluding clause of the second paragraph 
of Section 20, are not to be “considered or held to be vio- 


38 See the discussions by Professor Charles O. Gregory, Labor’s Coercive 
Activities Under the Sherman Act—The Apex Case (1940) 7 U. or Cur. L. 
Rev. 347, and The Sherman Act v. Labor (1941) 8 U. or Cur, L. Rev. 222. 
Compare Cavers, Labor v. The Sherman Act (1941) 8 U. or Cur. L. Rev. 246. 
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lations of any law of the United States,” including the 
Sherman Act.” 

To the argument that Congress in the Norris-La Guar- 
dia Act established an “allowable” area for industrial 
conflict only for the purpose of the issuance of injunc- 
tions, Mr. Justice Frankfurter replied: “To be sure, Con- 
gress . . . determined the bounds of a labor dispute in an 
act explicitly dealing with the further withdrawal of in- 
junctions in labor controversies. But to argue . . . that 
the Duplex case still governs for purposes of a criminal 
prosecution is to say that that which on the equity side of 
the Court is allowable conduct may in a criminal pro- 
ceeding become the road to prison.” “° 

Since the Supreme Court in the Lake Valley case“ 
had explicitly rejected the contention that the “lawful ob- 
jective” test qualified the labor dispute definition in 
Section 13 of the Norris-La Guardia Act, and had con- 
sequently held that coercive activities arising out of a jur- 
isdictional dispute involving persons engaged in the same 
“industry, trade, craft, or occupation” were non-enjoin- 
able, it followed that neither the Government nor the 
employer could have obtained an injunction in the fed- 
eral courts against the conduct specified in the indict- 
ment. Therefore, under Mr. Justice Frankfurter’s analy- 
sis, neither could such conduct constitute a violation of 
the Sherman Act. 

By this technique of interlacing Section 13 and Section 
20, the Norris-La Guardia Act, a procedural statute, in 
effect became the substantive federal law governing labor 
disputes. And, since the labor dispute definition in Sec- 
tion 13 was drawn from the substantive common law of 
at least one state (New York),* the substantive federal 


39 The Hutcheson case provoked a flood of critical comment. One of the most 
penetrating articles is that by Professor Gregory, The New Sherman-Clayton- 
Norris-La Guardia Act (1941) 8 U. or Cut. L. Rev. 503. 


40 United States v. Hutcheson, supra note 35. 
41 Milk Wagon Drivers’ Union v. Lake Valley Farms, supra note 33. 
42 See supra note 31. 
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law governing labor’s coercive activities, to this extent, 
now coincided with state law. Moreover, decisions by 
state courts with respect to when disputants were engaged 
in the same “industry, trade, craft, or occupation” ** could 
be used by the federal judiciary as a guide in interpreting 
the scope of the labor dispute definition in Section 13. 

But coercive activities which were now “allowable” in 
the federal courts might still become “the road to prison” 
in the courts of the vast majority of the states. Declara- 
tion of a constitutional immunity for activities occurring 
within the area defined in Section 13 was now necessary 
to achieve complete uniformity of treatment of labor’s co- 
ercive activities. 


METAMORPHOSIS II—FROM SUBSTANCE TO 
CONSTITUTION 


A technique for achieving constitutional immunity for 
one type of labor activity was suggested by Mr. Justice 
Brandeis in Senn v. Tile Layers Protective Union.“ In 
that case he characterized peaceful picketing as mere ad- 
vertising of the facts of a labor dispute and remarked in 
passing that such picketing was protected against state in- 
terference by the constitutional guarantee of freedom of 
speech.” 

This observation afforded the Supreme Court a basis 
for invalidating in the Thornhill case ** an Alabama stat- 
ute which, as it had been interpreted by the state courts, 
banned all picketing of business enterprises. ‘The Court 
regarded the statute as depriving the public of infor- 
mation concerning the facts of a labor dispute, since it 
prohibited “every practicable method” (i. e., picketing) 
whereby such facts could be publicized in the vicinity of 


43 See infra, note 117. 
44 301 U. S. 468, 57 Sup. Ct. 857, 81 L. ed. 1229 (1937). 


45 “Members of a union might, without special statutory authorization by a 
state, make known the facts of a labor dispute, for freedom of speech is guar- 
anteed by the Federal Constitution.” Ibid. at 478. 


46 Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 1082 (1940). 
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the employer’s place of business. By viewing picketing 
as a method of communication, the Court was able to 
assert that picketing was entitled to the same protection 
against state interference by virtue of the Fourteenth 
Amendment as was any other form of communication.“ 
It followed, in accord with the history of the free speech 
doctrine, that picketing could be restrained only where 
inherent in its exercise there existed “a clear and present 
danger” of the destruction of life or property or a breach 
of the peace.*“* No clear and present danger could be 
thought to inhere in the activities of every person who 
approached the premises of an employer to publicize the 
facts of a labor dispute by picketing. Proof of clear and 
present danger must rest upon a showing of acts of vio- 
lence or mass picketing.” 

Although the Court thus withdrew the weapon of 
peaceful picketing from state control, it nevertheless im- 
plied that the exercise of all other self-help activities by 
labor remained subject to the local power “to state the 
limits of permissible contest open to industrial combat- 
ants.” Hence, presumably, the strike and the boycott 
remained subject to local police power. 

The conception of picketing as a mode of communica- 
tion, which was adopted by the Supreme Court in the 
Thornhill case and in the companion case of Carlson v. 
California,” was criticized on the ground that since pick- 


47“In the circumstances of our times the dissemination of information con- 
cerning the facts of a labor dispute must be regarded as within that area of free 
discussion that is guaranteed by the Constitution.” Ibid. at 102. 

48 “Abridgement of the liberty of . . . discussion can be justified only where 
the clear danger of substantive evil arises under circumstances affording no 
opportunity to test the merits of ideas by competition for acceptance in the 
market of public opinion.” Ibid. at 104-5. 

49 Ibid. at 105. 

50“Tt is true that the rights of employers and employees to conduct their 
economic affairs and to compete with others for a share in the products of in- 
dustry are subject to modification or qualification in the interests of the society 
in which they exist. This is but an instance of the power of the State to set the 
limits of permissible contest open to industrial combatants.” But, the Court 
continued, “It does not follow that the State is dealing with the evils arising 
from industrial disputes may impair the effective exercise of the right to dis- 
cuss freely industrial relations which are matters of public concern.” Ibid. at 
1 


51 310 U. S. 106, 60 Sup. Ct. 746, 84 L. ed. 1104 (1940). 
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eting is a weapon of industrial conflict, and inherently a 
coercive rather than an enlightening technique, it is in- 
appropriate to immunize picketing with the constitu- 
tional safeguards surrounding newspaper or radio adver- 
tising or to test by the the same criteria the limitations 
upon the scope of the constitutional guarantee.” It was 
contended that the legality of picketing as a weapon of 
industrial conflict should be determined in the same man- 
ner as the legality of other of labor’s concerted activities, 
such as the strike and the boycott, and that legality should 
properly depend upon the notions of each state with re- 
spect to public policy in labor disputes. 

But on the next occasion in which the constitutional 
status of picketing was before the Supreme Court, the 
views expressed in the Thornhill case were reaffirmed. 
In the Meadowmoor case,” the Milk Wagon Drivers’ 
Union complained that an injunction issued by the IIli- 
nois Court deprived union members of their constitu- 
tional right of free speech, by preventing all picketing of 
an employer’s business merely because various acts of vio- 
lence had occurred on the picket line. The majority of 
the Court, speaking through Mr. Justice Frankfurter, 
found that the right of free speech had not been unduly 
invaded by the injunction, since the acts of violence had 
generated “a momentum of fear which would survive 
even though future picketing might be wholly peace- 
ful.”** Under these circumstances it was held, the state 
courts might reasonably perceive “a clear and present 
danger” in continued picketing which might give rise to 
breaches of the peace and were, therefore, justified in 
placing a ban upon all future picketing in the dispute. 

A minority of the Court, however, regarded the blanket 


52 See, for example, Gregory, Peaceful Picketing and Freedom of Speech 
(1940) 26 A. B. A. J. 709. The decision was hailed in labor circles. Sherwood, 
The Picketing Cases and How They Grew (1942) 10 Geo. Wasu. L. REv. 763. 

53 Milk Wagon Drivers’ Union v. Meadowmoor Dairies, 312 U. S. 287, 61 
Sup. Ct. 552, 85 L. ed. 836 (1941). 

54 Ibid. at 294, 
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injunction as an unjustifiable interference with the con- 
stitutional right of the pickets peaceably to publicize the 
facts of a labor dispute. In the opinion of the minority, 
the state could not reasonably infer that future picketing 
must be violent merely because in the past the picketing 
had been accompanied by acts of violence. “If the fear 
engendered by past misconduct coerces storekeepers dur- 
ing peaceful picketing, the remedy lies in the mainte- 
nance of order, not in denial of free speech. . . . If pick- 
eting is prohibited here, the right maintained by Thorn- 
hill v. Alabama collapses on first attack.” © 

But, apprehension concerning the fate of Thornhill v. 
Alabama seemed unwarranted when, on the same day, the 
Justices who had dissented in the Meadowmoor case 
joined in Mr. Justice Frankfurter’s opinion in American 
Federation of Labor v. Swing.” Here the beauticians’ 


union, seeking to force Swing, a non-union beauty shop 
operator, to employ union labor, peacefully picketed his 
beauty shop. Apparently none of Swing’s employees had 


joined the union, so that the picketing was carried on 
wholly by strangers. Swing obtained an injunction 
against the union on the ground that, under the law of 
Illinois, picketing by persons not in a proximate relation 
of employment was unlawful. The Supreme Court re- 
versed, holding that a state’s notions concerning the per- 
missible scope of economic conflict do not justify the im- 
position of limitations upon peaceful picketing * which, 
as a mode of communication, is entitled to constitutional 
immunity in the absence of “imminent and aggravated 
danger.” ** 

To the extent that the opinion in the Swing case asserted 


55 Ibid. at 319. 

56 312 U. S. 321, 61 Sup. Ct. 568, 85 L. ed. 855 (1941). 

57“The scope of the Fourteenth Amendment is not confined by the notion 
of a particular state regarding the wise limits of an injunction in an industrial 
dispute, whether those limits be defined by statute or by the judicial organ of 
the state.” Ibid. at 326. (Emphasis supplied.) 

58 [bid. at 325. Note also the per curiam opinion in Journeyman Tailors 
Union v. Miller’s, Inc., 312 U. S. 658, 61 Sup. Ct. 732, 85 L. ed. 1106 (1941). 
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that states could no longer treat peaceful picketing as one 
of labor’s coercive activities, (i.e., picketing, unlike the 
strike and the boycott, could not be confined by the states 
to the particular area of industrial conflict which each 
state deemed permissible), it was but a corollary of the 
Thornhill doctrine. But if policies concerning the per- 
missible scope of economic conflict were really complete- 
ly inapplicable to picketing, to what purpose did Mr. 
Justice Frankfurter insert the following comment con- 
cerning the area of economic conflict deemed appropriate 
by Illinois? ‘A state,” he said, “cannot exclude work- 
ingmen from peacefully exercising the right of free 
communication by drawing the circle of economic com- 
petition between employers and workers so small as to 
contain only an employer and those directly employed by 
him. The interdependence of economic interest of all 
engaged in the same industry has become common- 
place.” * This question remained unanswered until the 


Supreme Court, on March 30, 1942, decided Bakery & 


Pastry Drivers v. Wohl,” and Carpenters & Joiners 
Union of America v. Ritter’s Cafe.” 

In the Wohl case, various New York bakeries had dis- 
pensed with the services of union drivers and had em- 
ployed independent peddlers, owning their own trucks, 
to distribute bakery goods to retail outlets. Since the 
peddler system freed the bakeries from social security 
and unemployment compensation laws and since the ped- 
dlers worked for longer hours and received smaller re- 
muneration than the union bakery drivers, the bakery 
driver’s union began to peacefully picket the bakeries 


59 [bid. at 326. 


60 315 U. S. 769, 62 Sup. Ct. 816, 86 L. ed. 781 (1942). Certiorari was orig- 
inally denied “because it did not appear that the federal question presented by 
the petition had necessarily been decided by the Court of Appeals. 313 U. S. 
572. The Court of Appeals later certified that such question had been passed 
upon, a petition for rehearing was granted, the writ of certiorari granted, and 
the judgment summarily reversed. 313 U. S. 548. We later granted another 
petition for rehearing, 314 U. S. 701, and have since heard argument.” 315 
U. S. 769, 773. (Emphasis supplied.) 

61 315 U. S. 722, 62 Sup. Ct. 807, 86 L. ed. 785 (1942). 

4 
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which supplied the peddlers as well as the peddlers’ 
customers. The New York courts, upon application of 
two peddlers, granted an injunction prohibiting the union 
from picketing the supplying bakers and the peddlers’ 
customers. In determining the propriety of issuing an 
injunction, the New York courts were required to con- 
sider whether the picketing arose out of a “labor dispute” 
as defined in the New York Anti-Injunction Law,” the 
terms of which are similar to those of Section 13 of the 
Norris-La Guardia Act. The New York courts found 
that no labor dispute existed within the meaning of the 
New York law, because the union’s attempt to coerce the 
peddlers, who ordinarily employed no help, to employ a 
union member at union wages was deemed to constitute 
an unlawful labor objective. Since the objective was 
deemed unlawful, the New York courts decided that no 
“labor dispute” existed, and that consequently the statute 
did not preclude issuance of an injunction.” 


62N. Y. Civ. Prac. ANN. (Gilbert-Bliss, Supp. 1941) § 876-a, 10: “(a) A 


case shall be held to involve or to grow out of a labor dispute when the case in- 
volves persons who are engaged in the same industry, trade, craft or occupation, 
or who are employees of one employer; or who are members of the same or an 
affiliated organization of employers or employees; whether such dispute is be- 
tween one or more employers or associations of employers and one or more 
employees or associations of employees; between one or more employers or 
associations of employers and one or more employer [s] or associations of em- 
ployers; or between one or more employees or associations of employees and one 
or more employees or associations of employees; or when the case involves any 
conflicting or competing interests in a ‘labor dispute’ (as hereinafter defined) 
of ‘persons participating or interested’ therein (as hereinafter defined). 

“(b) A person or association shall be held to be a person participating or 
interested in a labor dispute if relief is sought against him or it and if he or 
it is engaged in the industry, trade, craft or occupation in which such dispute 
occurs, or is a member, officer or agent of any association of employers or em- 
ployees engaged in such industry, trade, craft or occupation. 

“(c) The term ‘labor dispute’ includes any controversy concerning terms or 
conditions of employment, or concerning the association or representation of per- 
sons in negotiating, fixing, maintaining, changing or seeking to arrange terms 
or conditions of employment, or concerning employment relations, or any other 
controversy arising out of the respective interests of employer and employee, 
regardless of whether or not the disputants stand in the relation of employer 
and employee.” 

63 “The controversy in the trial court centered about the issue as to whether 
a labor dispute was involved within the meaning of New York statutes. The 
trial court found itself constrained to hold that no labor dispute was involved 
and seemed to be of the impression that therefore no Constitutional rights were 
involved. It concluded as a matter of law that the respondents ‘are the sole 
persons required to run their business and therefore they are not subject to 
picketing by a union or by the defendants who seek to compel them to employ 
union labor.’” Bakery & Pastry Drivers v. Wohl, 315 U. S. 769, at 773 (1942). 
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The use by the New York courts of the lawful ob- 
jective test to determine the existence of a labor dispute 
was not only unwarranted by the language of the New 
York statute,“ but was completely inconsistent with the 
historical development in the New York courts of the 
“self-interest” doctrine as the test of legality of labor’s 
coercive activities. The uniform holdings of the New 
York courts that labor’s non-violent coercive activities 
were justified, regardless of their objective, as long as they 
were carried on by persons engaged in the “industry, 
trade, craft, or occupation” in which the dispute occurred, 
had formed the basis for the definition of “labor dis- 
putes” in the New York,” as well as in the federal, Anti- 
Injunction law,” and in sharp contrast to the New York 
courts’ aberrant interpretation of the labor dispute defi- 
nition, the United States Supreme Court had rejected, in 
both the Lake Valley” and the Hutcheson” cases, the 
concept that the legality of labor’s objective was relevant 
in determining the existence of a labor dispute within 
the meaning of the Norris-La Guardia Act.” But, mere 
disagreement between state and federal courts over the 
interpretation of a state statute could afford the Supreme 
Court no basis for reversing the state court interpretation 
unless this interpretation was deemed to deprive persons 
of rights under the Feredal Constitution. 


64 Note the dissenting opinion of Mr. Justice Callahan in the Appellate Divi- 
sion, 259 App. Div. 868, 19 N. Y. S. (2d) 811, 812 (1940). Cf. the me 
opinion of Mr. Justice Lehman i in Opera on Tour, Inc. v. Weber, 285 N. Y. 348, 
371, 34 N. E. (2d) 349, 351 (1941). 

65 Cases cited supra notes 21, 24. 

66 See Strauss v. Steiner, 173 Misc. 512, 18 N. Y. S. (2d) 395 (1940), and 
note 31 supra. 

87 See supra note 34. 

68 “So long as a union acts in its self-interest and does not combine with non- 
labor groups, the licit and the illicit under section 20 are not to be distinguished 
by any judgment regarding the wisdom or unwisdom, the rightness or wrong- 
ness, the selfishness or unselfishness of the end of which the particular union 
activities are the means.” United States v. Hutcheson, 312 U. S. 219, at 232 
(1940). 

69 Note the language of the Circuit Court of Appeals for the Third Circuit 
in Wilson & Co. v. Birl, 105 F. (2d) 948, 951 (C. C. A. 3rd, 1939): “Whether 
or not the strike in this case is illegal because of its purpose . . . 1%. . 
side the point . . . the statute . . . nowhere attempts to define as lawful the 
acts which it says may not be enjoined.” 
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The Supreme Court granted a writ of certiorari in re- 
sponse to the contention of the bakery drivers’ union that 
since, under the doctrine of the Thornhill and Swing 
cases, peaceful picketing was a constitutionally protected 
mode of communication, New York could not constitu- 
tionally confine the right to picket to persons engaged in a 
“labor dispute,” however defined.” The Court was unani- 
mous in reversing the decision of the New York Court of 
Appeals. Mr. Justice Jackson, speaking for a majority 
of the Court, sustained the contention that the injunction 
granted by the New York courts was a denial of the union 
members’ rights to freedom of speech. However, he an- 
nounced, “A state is not required to tolerate in all places 
and all circumstances even peaceful picketing by an 
individual,” although it may not refuse to do so where 
the picketing, as here, had “slight, if any, repercussions 
upon the interests of strangers to the issue.”“ He thus 
implied that picketing which resulted in strong repercus- 
sions upon the “interests of strangers to the issue” might 


be subjected to state restriction. Mr. Justice Jackson 
added that it was not up to the states to determine when 
such repercussions were severe enough to justify restraint, 
since “... one need not be in a ‘labor dispute’ as defined by 
state law to have a right under the Fourteenth Amend- 


9 72 


ment. . But he neglected to explain the criteria 
which the Supreme Court of the United States would ap- 
ply to determine whether the repercussions of picketing 
upon “strangers” was severe enough to warrant a state in 
imposing a curb. 

Mr. Justice Douglas’ concurring opinion,” in which 
Mr. Justice Black and Mr. Justice Murphy joined, chal- 
lenged this limitation upon the doctrine of the Thornhill 
case. The concurring Justices contended that the Court 


70 See supra note 60. 

71 315 U. S. 769, at 775. 
72 Ibid. at 774. 

73 Ibid. at 775. 
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in the Thornhill case had held that picketing was a mode 
of communication, protected by the Fourteenth Amend- 
ment against restraint except upon a showing of “clear 
and present danger” to life or property. They argued 
that the Court had been fully aware that picketing might 
have coercive effects but had nevertheless regarded such 
effects as no more serious than the results of other expres- 
sions of opinion which induce economic action detriment- 
al to the interests of certain groups. Now to impose 
additional limitations upon the right to picket, merely 
because picketing might induce effective economic action, 
was therefore an unwarranted and “basic” departure from 
the Thornhill case.” 

This conception of the constitutional status of picketing 
led the Justices who concurred specially in the Wohl case 
and Mr. Justice Reed to dissent from Mr. Justice Frank- 
furter’s opinion in the Ritter case. Ritter owned a cafe 
in which he employed only union labor, members of the 
Hotel and Restaurant Employees International Alliance. 
Ritter also owned a plot of land a mile and a half from 
the cafe, upon which he desired to erect a building. For 
this purpose he engaged a contractor, who employed non- 
union carpenters and painters on the construction project. 
The Carpenters and Joiners Union of America, in order 
to induce Ritter to require the contractor to employ only 
union laborers, picketed Ritter’s cafe. The carpenters’ 
union simultaneously induced the restaurant workers’ 
union to call a strike of the employees at the cafe. The 
strike, and the boycott resulting from the fact that no 
unionist would cross the picket line established by the 
members of the carpenters’ union, caused a 60 percent 
curtailment of Ritter’s cafe business. The Texas Court of 
Civil Appeals found that the activities of the carpenters’ 
union constituted a violation of the state anti-trust law, 


74 “Tf the opinion in this case means that a State can prohibit picketing when 
it is effective but may not prohibit it when it is ineffective, then I think we have 
made a basic departure from Thornhill v. Alabama . . .” Ibid. 
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and enjoined the carpenters’ union from picketing Ritters’ 
cafe.” The United States Supreme Court, upon cer- 
tiorari,’’ considered and overruled the contention of the 
carpenters’ union that the Texas decree deprived its mem- 
bers of the freedom of speech guaranteed by the due 
process clause of the Fourteenth Amendment.” 

Mr. Justice Frankfurter, speaking for a majority of 
the Court, announced that, although peaceful picketing, 
as a means of communicating the facts of a labor dispute, 
may be a phase of the “constitutional right of free utter- 
ance,” picketing was really only one of the familiar 
weapons of industrial combat and as such could be limited 
by the states to “reasonable bounds.”” ‘The issue was 
therefore whether the Fourteenth Amendment prohib- 
ited Texas from confining the “area of unrestricted in- 
dustrial warfare” to the bounds here selected.” 

The line drawn by Texas, the decision pointed out, 
merely prohibited the unions from bringing to bear 

the full weight of familiar weapons of industrial combat against 
a restaurant business, which, as a business has no nexus with 


the building dispute, but which happens to be owned by a person 
who contracts with the builder.* 


Texas did not prohibit the carpenters’ union from picket- 
ing the construction project, nor did it attempt to protect 
other business enterprises of the building contractor.” 
Therefore, Texas did not ignore the “interdependence of 
economic interest of all engaged in the same industry,” 
as did New York in the WoAl case.” 


The dispute there [in the Wohl case] related to the condi- 
tions under which bakery products were sold and delivered to 
retailers. The business of the retailers was therefore directly 


75149 S. W. (2d) 694 (Tex. Civ. App. 1941). 
76 Certiorari was granted in 314 U. S. 595, 62 Sup. Ct. 111, 86 L. ed. 64 


. S. 722, 62 Sup. Ct. 807, 86 L. ed. 785 (1942). 
78 Ibid at 727. 
79 Tbid. at 725. 
80 [bid. at 726. 
81 [bid. 
82149 S. W. (2d) 694 (Tex. Civ. App. 1941). 
83 315 U. S. 722, 727. 
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involved in the dispute. In picketing the retail establishment 
the union members would only be following the subject matter 
of their dispute. Here [in the Ritter case] we have a different 
situation. The dispute concerns the labor conditions surround- 
ing the construction of a building by a contractor. Texas has 
deemed it desirable to insulate from the dispute an establishment 
which industrially has no connection with the dispute.** 


In Mr. Justice Frankfurter’s opinion, 


To deny to the states the power to draw this line is to write 
into the Constitution the notion that every instance of peaceful 
picketing—anywhere and under any circumstances—is neces- 
sarily a phase of the controversy which provoked the picketing. 
Such a view of the Due Process Clause would compel the states 
to allow the disputants in a particular industrial episode to con- 
script neutrals having no relation to either the dispute or the 


industry in which it arose.** 

To emphasize his departure from the doctrine enunci- 
ated in the Thornhill case, that picketing, unlike the strike 
and the boycott, was subject to restriction only upon a 
showing of clear and present danger. Mr. Justice Frank- 
furter quoted the language of the Court in the Thornhill 
case which impliedly reserved to the states the power to 
restrict the area in which labor’s weapons other than pick- 
eting could be used,” as authority for the proposition that 
picketing, a coercive technique, could also be restricted to 
an appropriate area of industrial conflict.“ Further to 
illustrate his unwillingness to clothe picketing with the 
constitutional sanction of traditional free speech, Mr. 
Justice Frankfurter pointed to the fact that Texas had 
not banned the communication of the facts of the labor 
dispute by means other than picketing Ritter’s restaur- 
ant.” “The state had not attempted to outlaw whatever 
psychological pressure may be involved in the mere com- 
munication by an individual of the facts relating to his 
differences with another.” The Texas decree “leaves open 

84 Ibid. 

85 Ibid. at 728. 

86 See supra note 50. 


87 315 U. S. 722, 728. 
88 [bid. at 727. 
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to the disputants other traditional modes of communi- 
cation.” © 

Mr. Justice Black’s dissenting opinion took issue with 
the majority on the ground that the Thornhill case had 
extended the protection of the Fourteenth Amendment to 
picketing as a mode of communication, and that as such, 
under the doctrine of the Schneider case,” “one is not to 
have the exercise of his liberty of expression in appro- 
priate places abridged on the plea that it may be exercised 
in some other place.” “ Ritter’s cafe was an appropriate 
place to picket, he argued, because only there could the 
union effectively inform the public of the facts of its dis- 
pute with Ritter.” Furthermore, since the injunction was 
issued by the Texas Court only to prevent such injury to 
Ritter as would normally result from peaceful picketing, 
a reason which, in the Thornhill case, was held not to war- 
rant a ban, the Court was not justified in denying the union 
permission to picket Ritter’s cafe.” 

Mr. Justice Reed’s dissent was even stronger. Limita- 


tion of the right to picket, he argued, to the “area of the 
industry within which a labor dispute arises” was totally 
inconsistent with the doctrine of the Thornhill case.” 
Moreover, he contended, no real distinction between the 
Wohl and Ritter cases can be found by considering the 
“economic interdependence between the picketers and the 


89 [bid. at 728. 

90 Schneider v. State, 308 U. S. 147, 163, 60 Sup. Ct. 146, 84 L. ed. 155 (1939). 
Cf. Bridges v. California, 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 149 (1941). 

91 315 U. S. 722, 731. 

92 [bid. at 732. Cf. note 74 supra. 

93 [bid. at 731. 

94 “Tt was not thought of sufficient importance in either case [Thornhill and 
Carlson] to mention in the opinion whether the picket was an interested dis- 
putant with those picketed or an utter stranger to the controversy and the 
industry. In those carefully phrased decisions the possibility of state control of 
socially menacing evils, flowing from industrial disputes, was recognized, but 
those general evils were not of the kind which were considered to warrant inter- 
ference with free speech by peaceful picketing.” Ibid. at 734-735. 

Mr. Justice Reed then quoted the language of the Court in the Thornhill 
case (see note 50 supra) to establish the proposition that only “imminent and 
aggravated danger” could justify a ban on picketing, although States remained 
free to control the area in which the strike or the boycott could be used. Jbid. 
at 735. Cf. the use of this language by Mr. Justice Frankfurter, notes 50 and 
86 supra and accompanying text. 
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picketed,” since here “the picketers were publicizing a 
labor dispute arising from a contract to which the sole 
owner of the business picketed was a party.” * Mr. Jus- 
tice Reed concluded by remarking: 


The philosophy behind the conclusion of the Court in this case 
gives to a state the right to bar from picket lines workers who 
are not a part of the industry picketed. We are not told whether 
the test of eligibility to picket is to be applied by crafts or en- 
terprises, or how we are to determine economic interdependence 
or the boundaries of particular industries.*® 


98 


State courts °*’ and commentators * alike agreed with 


Mr. Justice Reed that the law governing labor disputes 


95 Tbid. at 739. 

96 Tbid. 

97 The California Courts apparently find it easier to disregard the United 
States Supreme Court decisions than to explain them. Thus in Bantista v. Jones, 
11 Las. Ret. Rep. 545 (D. C. App. Calif., 1942) a case on all fours with the 
Wohl case, the court granted an injunction without even mentioning the Supreme 
Court decision. When pressed, however, as in Kauffman v. Amalgamated Meat 
Cutters, 11 Las. Rev. Rep. 332 (Super. Ct. Calif., 1942), the court sought to 
distinguish the Thornhill, Swing and Wohl cases on the ground that they 

. were determined under conditions affected by the anti-injunction provi- 
sions of the Norris-La Guardia Act which attaches in appropriate cases involving 
labor disputes to all federal courts, and cannot therefore be considered as con- 
trolling in the determination of this case lodged in the court of a state having 
no such anti-injunction statute.” (Ibid. at 334.) The court thereupon proceeded 
to enjoin the A. F. of L. from inducing meat packers to refuse to sell pelts to 
the plaintiff employer during pendency of a representation proceeding before 
the N.L.R.B. 

The New York courts find sufficient basis for enjoining picketing whenever 
they deem the labor objective unlawful. In Florsheim Shoe Store Co. v. Retail 
Shoe Salesmen’s Union, 10 Lan. Ret. Rep. 520 (Ct. Appeals N. Y., 1942), 
for example, the court enjoined a minority union from picketing an employer 
who had bargained with a union certified by the N.Y.S.L.R.B. on the ground 
that there was no labor dispute within the meaning of the New York Anti- 
Injunction Law because the objective of the picketing was unlawful. Cf. Coward 
Shoe Inc. v. Retail Shoe Salesmen’s Union, 11 Las. Rex. Rep. 455 (Spec. Term 
N. Y., 1942): Smith Bros. Ice Cream v. Cassidy, 10 LAs. Rev. Rep. 814 
(Spec. Term N. Y., 1942); Regal Shoe Co. v. Doyle, 11 Las. Ret. Rep. 682 
(Sup. Ct. N. Y., 1943); Angelos v. Misevich, 11 Las. Ret. Rep. 726 (Ct. Ap- 
peals N. Y., 1943); Dinney & Robbins, Inc. v. Davis, 11 U. S. Law WEEK 2673 
(Ct. Appeals N. Y., 1943). Moreover, one New York court interpreted the 
Ritter case as authorizing an injunction against members of a newspaper writers’ 
union who picketed a bakery which advertised in the newspaper with whom the 
writers’ union was engaged in a labor dispute. People v. Fleishman, 10 LAs. 
Ret. Rep. 907 (Spec. Term N. Y., 1942). 

The West Virginia Supreme Court, on the other hand, found the Szing and 
Wohl cases authority for holding that the A. F. of L. had a constitutional 
right to picket an employer to force him to sign a contract with it, though the 
employer was already under contract with a rival union. Blossom Dairy Co. 
v. International Brotherhood of Teamsters, 11 Las. Ret. Rep. 721 (Sup. Ct. 


98 Teller, Picketing and Free Speech (1942) 56 Harv. L. Rev. 180; Dodd, 
Picketing and Free Speech: A Dissent (1942) 56 Harv. L. Rev. 513; Teller, 
A Reply (1942) 56 Harv. L. Rev. 532; Sherwood, The Picketing Cases and 
How They Grew (1942) 10 Geo. Wasu. L. REv. 763. 
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was now in a state of chaotic confusion. Certainly the 
“clear and present danger” test could not explain the 
denial of the right to picket in the Ritter case. Nor did 
the Texas statute purport to be a reasonable regulation of 
the use of the streets. Since such limitations alone com- 
port with traditional free speech dogma, the imposition 
of additional limitations on picketing was thought to evi- 
dence a “backtracking” from the concept of picketing as 
a mode of communication.” Yet, the Court had not 
repudiated the doctrine that picketing was constitution- 
ally protected under the free speech clause, nor had the 
Thornhill and Swing cases been overruled.” The con- 
fusion was enhanced by uncertainty as to the scope of the 
limitations imposed upon picketing, and conflicting 
theories were essayed to explain the residual area of con- 
stitutional privilege. 

Some regarded the restriction of picketing to the in- 
dustry of the primary dispute as a resurrection of the 
doctrine of the Duplex case and feared that it presaged 


W. Va., 1942). Cf. Mason and Dixon Lines v. Odom, 10 Las. Ret. Rep. 92 
(Sup. Ct. Ga., 1942). 

The Wisconsin Supreme Court seems as confused as any. In Wisconsin 
Employment Relations Board v. International Assn., 11 Las. Rev. Rep. 419 
(Sup. Ct. Wis., 1942), the court held that the free speech guarantee precluded 
the Wisconsin Labor Relations Board (acting under a section of the Wisconsin 
Employment Peace Act which made it an unfair labor practice for a union to 
picket without first obtaining approval of a majority of an employer’s employees) 
from ordering a minority union to cease and desist from picketing an employer 
to induce him to sign a contract. Yet, one month later, in Retail Clerks Union 
v. Wisconsin Employment Relations Board, 11 Las. Rev. Rep. 520 (Sup. Ct. 
Wis., 1942), the court held that the State Board (acting under a provision of 
the Act which made it an unfair labor practice for a union to picket for the 
purpose of inducing employees to join a union) was free to order unions to 
cease and desist from picketing a non-union employer to induce his employees 
to join a union. In the Retail Clerks case, the court remarked: 


Under the recent decisions of the United States Supreme Court... 
picketing characterized by violence, intimidation, show of force, blocking 
of entrances, or even peaceful picketing in such a background, may be 
prohibited by the state and enjoined by state courts; so, also, may peaceful 
picketing for an unlawful purpose.” (Ibid. at 525) (emphasis supplied). 

99 Thus Teller argues that the 1941 term of the Court evidenced “—Back- 
track and Confusion.” Teller, supra note 98 at 190. Sherwood finds that the 
Court apparently “felt that it had granted enough new freedom to labor and 
demonstrated this by —s picketing by strangers to an industry.” Sher- 
wood, supra note 98 at 789, 

100 This proposition is the ‘basis of Dodd’s rebuttal of the contentions advanced 
by Teller. Although Dodd defends the identification of picketing with free 
speech, he is unable to rationalize the limitations which the Ritter case im- 
posed. Dodd, supra note 98 
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legitimization of all injunctions against strangers to a 
particular employer.’ Others found the limitation ap- 
plicable only to strangers to the industry in which the dis- 
pute arose but were at a loss to explain either the origin 
or the content of the industry concept.” They referred 
to the diverse definitions of the term in the N.I.R.A. 
codes and under the Wage and Hour Act as foreshadow- 
ing difficulties in application of such a standard.” Still 
others, however, construed the Ritter case as imposing a 
purely geographic limitation upon the right to picket, 
emphasizing that the Court was apparently willing to 
permit picketing elsewhere than in the vicinity of Ritter’s 
cafe.’ 


Moreover, certain language in the Wohl case was 
thought to mean that the Court would sustain restraints 


101 Sherwood, supra note 98 at 796. 


102 These commentators echoed Mr. Justice Reed’s dissent in the Ritter case, 
note 96 supra and accompanying text. Teller, for example, poses hypothetical 
cases, allegedly unanswered by the decision in the Ritter case: 


“Thus if a dealer in silks purchases machinery and equipment to carry 
on his business and sells his product to a manufacturer for use in the pro- 
duction of handbags, it is not clear under Ritter’s Cafe case whether the 
silk dealer’s employees may picket the handbag manufacturer, or whether 
the employees of the machinery and equipment company may picket the 
silk dealer. All are engaged in business in different industries. If the 
Ritter’s Cafe decision is strictly construed, the right to engage in secondary 
picketing may be restricted in those states which heretofore never thought 
to place any industrial limitation upon such right. 

“Nor is it clear what the Supreme Court means by the words ‘subject 
matter of the dispute.’ It is an open question whether intermediate dis- 
tributors, but not consumers, may be picketed; or whether there may be 
no picketing if simply a service, rather than a product is involved.” Teller, 
supra note 99 at 213-214. An approach to the analysis of these questions 
is suggested infra note 117. 


108 [bid. at 212. 


104 Dodd, supra note 98 at 518, 528, so interprets the Ritter case. He finds 
no inconsistency with traditional free speech doctrine in such space limitations. 
Citing Valentine v. Chrestensen, 316 U. S. 52, 62 Sup. Ct. 920, 86 L. ed. 861 
(1942), he argues “There is no constitutional right to distribute advertise- 
ments on the street; it by no means follows that there is no constitutional right 
to advertise.” Ibid. p. 519. This argument, however, ignores the fact that the 
Texas Anti-Trust statute was not a regulation of the use of the streets. Cf. on 
this point Teller, supra note 98, p. 213, note 116. “There does not seem to be 
any rational basis for the limitation on picketing in the Ritter’s Cafe case; the 
result is simply to limit the right to picket to ineffective places.” Ibid. p. 197: 
“. . there is nothing in the nature of the right to free speech to explain 
why one may speak freely in one locality but not in another, if there is neither 
trespass nor breach of peace.” 
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upon picketing aimed at objectives which the state deemed 
unlawful: 

The respondents say that the basis of the decision below was 
revealed in a subsequent opinion of the Court of Appeals, where 
it was said with regard to the present case that “we held that 
it was an unlawful labor objective to attempt to coerce a ped- 
dler employing no employees in his business and making ap- 
proximately thirty-two dollars a week, to hire an employee at 
nine dollars a day for one day a week.” Opera-on-Tour v. 
Weber, 285 N. Y. 348, 357, 34 N. E. 2d 349, certiorari denied, 
314 U. S. 615. But this lacks the deliberateness and formality 
of a certification, and was uttered in a case where the question 
of the existence of a right to free speech under the Fourteenth 
Amendment was neither raised nor considered.’” 


It is submitted, however, that this language does not sup- 
port such an inference. On the contrary, the Court seems 
to imply that where rights under the Fourteenth Amend- 
ment are involved, questions of the legality of labor ob- 
jectives under state law are irrelevant, particularly since 
the Court emphasized that persons need not be in a labor 
dispute as defined by state law to have rights under the 
Fourteenth Amendment. If the existence of a labor dis- 


pute under New York law is irrelevant, an attempt by the 
New York Court to explain the basis for its finding that 
no labor dispute existed in terms of the legality of the 
picketer’s objective must be likewise irrelevant. In any 
event it seems absurd to attribute to the Court an intention 
to predicate the propriety of injunctions in labor disputes 
upon whether or not a particular court verbalized its con- 


105 315 U. S. 769, 774 (1942). Teller’s treatment of this language is inter- 
esting. At p. 193 of Picketing and Free Speech, supra note 98, he says, “Appar- 
ently, then, the Supreme Court would have sustained the injunction had the 
New York Court of Appeals made a finding that the picketing was for an 
unlawful labor objective.” At p. 196, he states, “. .. in the Wohl Case the 
Supreme Court conceded that the injunction would have been sustained had 
the Court found that the enjoined picketing was for an unlawful objective.” 
At p. 209, he finds that, “The dictum in the Wohl case clearly implies that 
state Courts may enjoin picketing carried on for an unlawful objective.” At 
p. 210, he asserts that, “. . . the Court also said it would have sustained the 
injunction had the state Court found that the picketing was for an unlawful 
labor objective.” (Emphasis supplied.) ° 

Professor Dodd is more cautious. He finds “. . . there is language in 
Mr. Justice Jackson’s opinion that may possibly mean that the injunction would 
have been permitted to stand if the state court had been more explicit in holding 
that the picketing was in aid of an unlawful labor objective.” Dodd, supra 
note 98 at 528 (Emphasis supplied). 
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clusion in “lawful objective” terms. Undoubtedly, the 
Illinois Court in the Swing case thought the objective of 
the strangers who picketed the beauty parlor to secure a 
closed-ship contract was unlawful. But it can hardly be 
contended that the injunction in the Swing case would 
have been upheld had the Illinois Court so stated.*” 

The confusion engendered by the majority decisions in 
the Ritter and Wohl cases may, however, be dispelled by 
an hypothesis concerning Mr. Justice Frankfurter’s in- 
articulate frame of reference. Although the Hutcheson 
case established the legality under federal law of coercive 
activities occurring in conjunction with a “labor dispute” 
as defined by Section 13 of the Norris-La Guardia Act, 
these activities remained unlawful in many states. Mr. 
Justice Frankfurter’s opinions in the Swing, Meadow- 
moor, and Ritter cases, coupled with his concurrence in 
the Wohl case, may be viewed as an attempt to achieve 
complete uniformity of treatment of these activities by 
cloaking them with constitutional immunity. The opinion 
in the Ritter case makes it clear that Mr. Justice Frank- 
furter does not regard picketing as a traditional mode of 
communication, but rather as only one of labor’s coercive 
techniques. Yet his decision in the Swing case, his con- 
currence in the Wohl case, and his basis for distinguish- 
ing the latter in the Ritter case, make it just as clear that 
he considers picketing, as a coercive technique, entitled 
to constitutional protection. 

The constitutional status of picketing, established in 
the Thornhill case, rested upon a conception of picketing 
as a traditional mode of communication. Mr. Justice 
Frankfurter accepted the result but not the rationale, for 
he viewed picketing primarily as a coercive activity to 
which the limitations imposed by traditional free-speech 
doctrine were obviously inappropriate. If coercive activi- 


106 Indeed, the reference in the Swing case to “wise limits” (see note 57 
supra) is broad enough to encompass limitations imposed in “lawful objective” 
as well as in “area of conflict” terms. 
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ties were to receive constitutional protection as such, even 
though the result might be phrased in terms of “free 
speech,” any limitations upon the scope of the constitu- 
tional guarantees were logically to be found in doctrines 
relating to the permissible area of industrial conflict, 
rather than in cases defining the traditional boundaries of 
free speech.*” Since Section 13 of the Norris-La Guardia 
Act delineated the permissible area of industrial conflict 
under federal law, the limitations therein imposed might 
well serve to define the limitations upon picketing as a 
constitutional right. And the industry test for determin- 
ing the scope of the constitutional immunity accorded 
to picketing, as applied by the majority of the Court, is 
derived from and is identical with the definition of a 
“labor dispute” contained in Section 13 of the Norris- 
La Guardia Act. Thus, when the picketers and the pick- 
eted are all engaged in the “industry, trade, craft, or 
occupation” in which a “controversy concerning terms or 
conditions of employment” occurs, the picketing, if peace- 
ful, is protected by the “freedom of speech” guarantees of 
the Fifth and Fourteenth Amendments. 

In the Swing case, for example, the members of the 
beauticians’ union who picketed the beauty parlor were 
engaged in the same industry as the owner of the picketed 
enterprise. Although they were strangers, economic in- 
terdependence existed between them and the person pick- 
eted, and therefore a state could not constitutionally 

107 Thus, in THE Lazsor INJUNCTION, supra note 3, at p. 215, Professor 

F rankfurter asserted that 

. . the central problem of the law of industrial relations is to de- 
termine the purposes that justify combination of laborers by marking the 
outposts of the concept of ‘self interest.’ How far laborers may combine 
to strive for concessions that are not of immediate benefit to them but 
which strengthen the union organization; how far a union in one craft 
may use its power to achieve the unionization of non-union plants within 
the same craft; how far a union of one craft may exert its power in aid 
of unions of another craft, and how dependent one craft must be upon the 
other to justify codperative tactics—these and like issues are the crucial 
ones. . . . Immunity from injunctions extends to all the categories that 
we have described, save alone as to persons who are not engaged in the 
same industry with the complainant. What occupation, craft or trade is 


within, or outside of, a particular industry is necessarily left for individual 
decision. . . .” 
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exclude them from participation in the economic conflict. 
Moreover, in the WoAl case, although the members of the 
bakery drivers’ union who picketed retail grocery stores 
were not even clerks, the state could not constitutionally 
restrain their use of the coercive technique because the 
grocery stores were considered part of the industry in 
which the bakery drivers were engaged. This was the 
implication of Mr. Justice Jackson’s remark that the pick- 
eting had “slight, if any repercussions upon the interests 
of strangers to the issue.” 

It might be argued, however, that the bakery drivers 
and the grocers really were not engaged in the same in- 
dustry, for, as Mr. Justice Reed suggested, “It seems 
obvious that the selling of baked products, distributed by 
the peddlers, is a minor part of the grocery business.” *** 
But in the Lake Valley case the Supreme Court, interpret- 
ing the industry concept in Section 13 of the Norris-La 
Guardia Act, overruled a similar contention. There the 
milk-wagon drivers’ union had picketed various retail 
stores. Although these stores primarily handled prod- 
ucts which the milk-wagon drivers sought to deliver, 
they also sold a few non-dairy products. By holding the 
picketing of these stores non-enjoinable, the Court im- 
plied that the mere fact that stores handled some products 
not involved in a labor dispute did not sever their con- 
nection with the industry in which the dispute arose. But 
the question whether a retail store, only one of whose 
many products was the subject of a labor dispute, was to 
be considered part of the industry involved in the dispute 
was first presented to the Supreme Court in the Wohl 
case. ( 

The New York courts, which had evolved the industry 
test upon which both the Norris-La Guardia and the New 
York Anti-Injunction Acts were based had, however, 
already decided this question. In Goldfinger v. Fein- 


108 Carpenters and Joiners Union of America v. Ritter’s Cafe, 315 U. S. 722, 
732, at 737-738 (1942). 
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tuch*” the butchers’ union picketed Goldfinger’s delica- 
tessen store, which sold, among other items, meat products 
manufactured by one Blumenthal, who employed non- 
union butchers. By this technique the union sought to 
induce Blumenthal to employ union butchers. The union 
was not interested in organizing Goldfinger’s store, since 
Goldfinger employed no help; it sought only to induce 
Goldfinger to refrain from further business dealings with 
Blumenthal. Goldfinger applied for an injunction, al- 
leging, first, that the union was engaging in an unlawful 
secondary boycott, and, second, that an injunction was not 
barred by the New York Anti-Injunction Act, since no 
labor dispute existed between him and the picketers. The 
New York Court of Appeals affirmed the Trial Court’s 
refusal to enjoin. The Court held that a retailer who sells 
a non-union product is in “unity of interest” with the 
manufacturer, since, “where a manufacturer pays less 
than union wages both it and the retailers who sell its 
products are in a position to undersell competitors who 
pay the higher scale and this may result in unfair reduc- 
tion of the wages of union members.” "® Therefore, said 
the Court, “the union may follow the non-union goods 
and seek by peaceful picketing to persuade the consuming 
public to refrain from purchasing the non-union product. 

..’." ‘Turning to the question whether a labor dispute 


existed within the meaning of the New York Anti-Injunc- 
tion Act, the Court found that since Goldfinger was in 
“unity of interest” with Blumenthal, all the parties were 
engaged in the same “industry” and were therefore “per- 
sons participating or interested in the labor dispute.” *” 

The unity of interest doctrine developed by the New 
York courts rationalizes the holding of the United States 


109 276 N. Y. 281, 11 N. E. (2d) 910 (1937). 
110 [bid, at 286. 

111 [bid, 

112 Ibid. at 287. 
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Supreme Court in the Wohl case.*** The retail grocery 
stores selling bakery products supplied by the peddlers 
enjoyed a competitive advantage over stores supplied by 
union bakery drivers. Hence they were in “unity of in- 
terest with the peddlers” and, to that extent, engaged in 
the same industry. Therefore, as Mr. Justice Frank- 
furter pointed out, in following the product which was 
the subject matter of the dispute into the hands of the 
groceries, the bakery drivers were not implicating 
“strangers to the issue.” In the Ritter case, however, the 
picketing was not protected under the terms of Section 13 
of the Norris-La Guardia Act. The construction project, 
with respect to which the labor dispute arose, had no 
economic connection with the restaurant business. Ritter, 
despite his interest in each, stood to gain no perceptible 
advantage over his competitors in the restaurant business 
by the employment of non-union carpenters and painters 
on the construction project. Moreover, since unity of 
economic interest between business enterprises, not geo- 
graphic proximity,’* determines the scope of an “in- 
dustry,” and thereby the bounds of “labor dispute,” the 
fact that the construction project was geographically 
removed from the restaurant is immaterial. Mr. Justice 
Reed suggested that “even if the construction contract 
covered an attached addition to the restaurant, the Court’s 
opinion would not permit picketing directed against the 


118 The phrase “unity of interest” was first employed by Mr. Justice Brandeis 
in his dissent in Duplex Printing Press Co. v. Deering, supra note 8, to denote 
the common economic interest among all members of the same union. The 
New York courts, however, as early as Nat'l Protective Assn. v. Cummings, 
supra note 21, 170 N. Y. 315, 63 N. E. 369 (1902) had described this rela- 
tionship as a “community of interest.” This term was given content in Bos- 
sert v. Dhuy, supra note 21, and Auburn Draying Co. v. Wardell, supra note 27. 
Recent development of the “community of interest” notion may be traced in 
Weitzberg v. Dubinsky, 173 Misc. 350, 18 N. Y. S. (2d) 97 (1940), aff'd with- 
out opinion, 21 N. Y. S. (2d) 512 (App. Div. 1940), and May’s Furs and 
Ready to Wear v. Bauer, 282 N. Y. 331, 26 N. E. (2d) 279 (1940). “Unity 
of interest,” on the other hand, was used by the New York courts to designate 
relationships between employers. Thus “community of interest” designates the 
persons who may apply economic pressure through the strike, the boycott, and 
the picket line; the term “unity of interest” designates the enterprises against 
which such pressure may be applied. 

114 Cf, supra note 104. 


5 
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restaurant. If so, it must be because no “unity of 
interest” existed between the construction enterprise and 
the restaurant business; the restaurant business was not 
part of the construction industry, hence not involved in 
the “labor dispute.” Therefore, the state could legally 
immunize the restaurant business from any economic pres- 
sure which the carpenters and painters might seek to 
exert, even if the coercive technique employed by them 
had merely involved the use of a traditional mode of com- 
munication. As Mr. Justice Black pointed out, the 
carpenters and painters could have been enjoined from 
attempting to induce the public, over the radio or through 
the newspapers, not to patronize Ritter’s cafe.”* But 
Section 13 would permit the carpenters and painters to 
exert economic pressure by picketing, against the con- 
struction project itself, or against other construction pro- 
jects of the non-union contractor, and Mr. Justice Frank- 
furter carefully noted that the Texas decree did not pro- 
hibit such action.” 


115 Carpenters and Joiners Union of America v. Ritter’s Cafe, 315 U. S. 722, 
732, at 739 (1942). 

116 [bid, at 732. 

117 [bid. at 724. Whether the carpenters and painters have a constitutional 
right to picket enterprisers supplying goods and services to the non-union con- 
tractor remains an open question. If the Supreme Court follows the refinement 
of the New York court in Feldman v. Weiner, 173 Misc. 461, 17 N. Y. S. (2d) 
730 (1940), such picketing could be enjoined. There the court held that the 
plaintiff’s unionized packing plant could not be picketed by a union attempting 
to organize the employees of a company which purchased meat from the plain- 
tiff. The court apparently reasoned that no unity of interest existed because a 
unionized seller could derive no economic advantage from the fact that one of 
his customers operated a non-union shop. However, this reasoning is question- 
able since retailers paying low, non-union wages are able to bid higher prices 
for meat than their unionized competitors, thus benefiting the seller. 

Further departure by the New York courts from strict unity of interest 
notions is evidenced in cases dealing with the question of whether economic 
pressure may properly be brought against ultimate consumers of goods or serv- 
ices. In Canepa v. “John Doe,” 227 N. Y. 52, 12 N. E. (2d) 790 (1938), and 
People v. Bellows, 281 N. Y. 67, 22 N. E. (2d) 238 (1939), the court held 
that the stores which had purchased neon signs manufactured by non-union 
plants were not in unity of interest with the manufacturers of the signs. Thus, 
apparently the New York courts deem the fact that the unionists follow only 
the product of the dispute insufficient to justify picketing. But, it seems clear 
that in these cases the buyers of non-union neon signs benefit by the lower 
overhead expense, and thus achieve a competitive advantage over enterprisers 
installing union-made signs. In People v. Muller, 286 N. Y. 281, 36 N. E. (2d) 
206 (1941), however, the court held that a union in a dispute with a company 
engaged in manufacturing and servicing burglar alarm systems could lawfully 
picket a haberdashery whose burglar alarm system was being serviced by this 
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If peaceful picketing, as a coercive technique, is en- 
titled to constitutional protection when carried on within 
the appropriate area of industrial conflict, as defined by 
Section 13 of the Norris-La Guardia Act, why should not 
the other coercive activities enumerated in Section 4 be 
entitled to similar protection? It might be argued that 
since the constitutional protection of picketing flows from 
the guarantee of freedom of speech, immunity extends 
only to those activities whereby labor communicates its 
grievances and seeks to enlist the public in its cause.’ 
But such a contention ignores the fact that the scope of the 
constitutional immunity which the Court, through Mr. 
Justice Frankfurter, extended to picketing is totally un- 
related to the scope of immunity which the free speech 
doctrine traditionally confers. Picketing is constitution- 
ally protected under a formula which was devised to 
define the permissible area of economic conflict within 
which labor’s coercive techniques might be legally em- 
ployed. The communication aspect of picketing is sig- 
nificant only in that it permitted utilization of the free 
speech clause to create a constitutional immunity for a 
coercive activity occurring in a labor dispute. If picket- 
ing, as a coercive technique rather than as a mode of com- 
munication, is entitled to constitutional protection, it 
would be incongruous to deny the same constitutional pro- 
tection to the strike, for example, which courts have 
traditionally regarded as a less objectionable form of 
economic pressure.”* Even such courts as those of 
Illinois, which condemned picketing in the absence of a 
strike, conceded the right to picket in conjunction with a 


firm. It thus appears that economic pressure cannot be exerted against an 
ultimate consumer, except where, in addition to enjoying a competitive advan- 
tage from his purchase of the non-union goods or service, the consumer main- 
tains steady and_ periodic business relations with the enterprise previously 
involved in the dispute. Cf. Commercial House and Window Cleaning Co. v. 
Awerkin, 138 Misc. 512, 240 N. Y. S. 797 (1930). 


118 Cf, Dodd, supra note 98 at 519. 


119 See 1 TELLER, * cit. supra note 18, § 143; FranwKrurter & GREENE, op. 
cit. supra note 3, p. 30 (1930) ; Gregory, supra note 52. 
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strike.’ Similarly, courts which condemned attempts 
by unions to induce the public to refrain from patronizing 
an “unfair” business, conceded the right of union mem- 
bers to refuse to deal, as a corollary of their right to 
strike.“** Moreover, since picketing is frequently a mere 
implement to a strike, it would be strange to invest em- 
ployees with a constitutional right to picket while denying 
them a constitutional right to strike. 

Furthermore, the picket line in most cases is but an 
instrumentality for effectuating a public boycott of the 
picketed establishment. Effective picketing involves two 
elements: (1) union members, teamsters for example, 
refuse to deliver merchandise across the picket line; (2) 
the sympathetic public refuses to deal with the picketed 
business. If union members have a constitutional right 
to picket in order to dissuade teamsters from delivering, 
there is probably a constitutional right to accomplish the 
same result without subjecting the employer to the ad- 
ditional economic pressure of loss of consumer patronage 
involved in the establishment of a picket line. Only if 
picketing is constitutionally protected as a mode of com- 
munication could a distinction be drawn between a boy- 
cott accompanying picketing and a boycott in the absence 
of picketing, since the latter may involve no dissemination 
to the public of information concerning the facts of a 
labor dispute. But if picketing, the most coercive of 
labor’s activities, is given constitutional sanction as a 
coercive activity, it would seem to follow that activities 
normally less coercive, such as the strike and the boy- 
cott, will receive similar protection. And if the constitu- 


120 Cf, Swing v. A.F.L,, 372 Ill. 91, 22 N. E. (2d) 857 (1939), with Fenske 
Bros. v. Upholsterers Int’l Union, 358 Ill. 239, 193 N. E. 112 (1934), cert. 
den. 295 U. S. 734, 55 Sup. Ct. 645, 79 L. ed. 1682 (1935). See 1 TELLER, 
op. cit. supra note 18, § 111. 

121 Armstrong Cork & Insulation Co. v. Walsh, 276 Mass. 263, 177 N. E. (2d) 
(1931); A. T. Stearns Co. v. Howlett, 260 Mass. 45, 157 N. E. 82 (1927). 
Cf. Pierce v. Stablemen’s Union, 156 Calif. 70 (1909). See Hellerstein, Sec- 
ondary Boycotts in Labor Disputes (1938) 47 Yate L. J. 341. 

122“The so-called primary boycott, a mere withholding of patronage and 
refusal to trade, is unimportant, and its legality has rarely been questioned.” 
FRANKFURTER & GREENE, op. cit. supra note 3 at p. 43. 
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tionally protected area of industrial conflict is derived 
from Section 13 of the Norris-La Guardia Act, it would 
seem appropriate to look to Section 4 of the Norris- La 
Guardia Act, which legalizes the strike and the boycott 
as well as the picket line, to determine the weapons with 
which that conflict may be waged. However, the absence 
of elements of communication to the public in the strike 
and in various types of boycotts may make the Supreme 
Court reluctant further to strain the free speech concept 
by couching constitutional guarantees for these activities 
in free speech terms. But a constitutional freedom to re- 
fuse to work (the strike) and to refuse to deal (the boy- 
cott) may nevertheless be derived from the liberty clauses 
of the Fifth and Fourteenth Amendments.” 

If the existence of a labor dispute within Section 13 of 
the Norris-La Guardia Act thus gives rise to a constitu- 
tional right to strike and to boycott, as well as to picket, 
it becomes of interest to contrast the position of the strik- 
ing restaurant employees in the Ritter case with that of 
the grocery clerks in the Wohl case. Although the issue 
of the legality of the strike was not before the Court in 
the Ritter case, the strikers would not have been entitled 
to constitutional protection against injunction, since they 
were not engaged in the same “industry, trade, craft, or 
occupation” as the carpenters and painters; no “com- 
munity of interest” existed between these two groups, and 
therefore the strike was purely sympathetic. On the other 
hand, if the grocery clerks in the Wohl case had struck 
to induce their employers to cease patronizing the inde- 
pendent peddlers, their position would have been iden- 
tical with that of the hypothetical employees of Gold- 
finger, the delicatessen dealer, whose right to refuse to 
work as long as Goldfinger sold non-union products was 


123 Jn referring to the clauses of Section 4 of the Norris-La Guardia Act, 
Professor Frankfurter argued that “. . . they only summarize the conven- 
tional tactics of organized labor in its effort to improve its material conditions 
or to make effective in industry those principles of liberty which are axiomatic 
in our political life.’ FRANKFURTER & GREENE, op. cit. supra note 3 at p. 220. 
(Emphasis supplied.) 
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established by the New York Court on the authority of 
Bossert v. Dhuy.** ‘Their strike would therefore have 
been constitutionally protected. 

On the assumption that only those concerted activities 
enumerated in Section 4 of the Norris-La Guardia Act 
are entitled to constitutional protection, Mr. Justice 
Frankfurter’s opinions in the Meadowmoor case and in 
Hotel & Restaurant Employees’ International Alliance 
No. 122 v. Wisconsin Employment Relations Board*” 
are easily explained. Section 4 protects only those co- 
ercive activities “not involving fraud or violence.” Hence, 
in the Wisconsin Hotel Employees case, where the Wis- 
consin Employment Relations Board issued an order re- 
straining violent picketing, no constitutional right was 
abridged, since such conduct could have been enjoined 
under the Norris-La Guardia Act. Likewise, in the 
Meadowmoor case, the injunction issued by the [Illinois 
Court prohibiting all future picketing because of past 
acts of violence, infringed no constitutional right, for 
precedent in state law would have justified Mr. Justice 
Frankfurter in interpreting the “violence” qualification 
in Section 4 as authorizing the issuance of a blanket in- 
junction under such circumstances. Indeed, in support 
of his decision Mr. Justice Frankfurter cited the Busch 
Jewelry Co. case” in which the New York Court held 
that the New York Anti-Injunction Act did not prevent 
complete prohibition of all future picketing if the Court 
was convinced from the course of past picketing that 
future picketing could not be peaceful.” 

124 Goldfinger v. Feintuch, 276 N. Y. 281, 11 N. E. (2d) 910, 913 (1937). 


125 315 U. S. 437, 62 Sup. Ct. 706, 86 L. ed. 567 (1942). 

126 Busch Jewelry Co. v. United Retail Employees’ Union, 281 N. Y. 150, 
22 N. E. (2d) 320 (1939). 

127 Milk Wagon Drivers’ Union v. Meadowmoor Dairies, Inc., 312 U. S. 287, 
296 (1941). Sherwood views the Meadowmoor case as an “instance in which 
the court . . . used a case as an object lesson to labor not to ask too much 
at one time.” Sherwood, supra note 98 at 792. But compare Mr. Justice 
Edmonds’ comment in Steiner v. Long Beach Local No. 128, 10 Las. Ret. REp. 
169, at 171 (Sup. Ct. Calif., 1942) : 

“The Meadowmoor case does not stand alone, nor are the principles 
upon which it was decided of recent origin. Many other jurisdictions have 
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By establishing constitutional immunity for the activi- 
ties enumerated in Section 4 of the Norris-La Guardia 
Act, the self-help activities of labor are assured uniform 
treatment. Conduct non-enjoinable in the federal courts 
can no longer become the “road to prison” in the courts of 
the states. The hypothesis would preclude the federal or 
state legislatures from constricting the area outlined in 
Section 13 within which labor’s self-help activities may 
appropriately be used. The desideratum of uniformity 
would have been achieved at the price of crystallizing 
into a constitutional amendment a law “which explicitly 
applies only to the authority of the United States Courts 
‘to issue any restraining order or injunction.’”** The 
wand which in the Hutcheson case touched the Sherman 
Act now appears to have touched the Constitution, to 
complete the metamorphosis. 


PROSPECTUS 


If the foregoing hypothesis is correct, the Supreme 


Court decisions interpreting the Norris-La Guardia Act 
acquire new significance, since they define constitution- 
ally protected, and not merely lawful, conduct. The Lake 
Valley and Hutcheson cases, which held that the exist- 
ence of a “labor dispute” within the meaning of the Nor- 
ris-La Guardia Act was to be determined without refer- 
ence to the legality or illegality of the objective, would 
seem to preclude denial of constitutional guarantees in 
cases where the particular labor objective might be 
deemed to violate public policy. In this analysis, to hold, 
as did the New York Court in Opera-on-Tour v. 
Weber,” that no “labor dispute” exists where the object- 


authorized an injunction against all picketing where labor’s acts have been 
so entangled with violence and other illegal conduct that future excesses 
might reasonably be anticipated in the light of what was done before 
(citing cases).” 

Cf. N.L.R.B. v. Indiana & Michigan Electric Co., 63 S. Ct. 394 (1943). 

128 FRANKFURTER & GREENE, op. cit. supra note 3 at p. 220. 


129 285 N. Y. 348, 34 N. E. (2d) 349 (1941). 
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ive is unlawful, is to place unconstitutional limitations 
upon the use of self-help activities. 

The objective deemed unlawful by the New York 
Court in the Opera-on-T our case was the elimination of a 
labor-saving device. The striking stagehands were, how- 
ever, engaged in the same industry as the musicians who 
picketed the employer opera company to compel it to dis- 
continue the use of recorded music, and therefore a labor 
dispute existed within the meaning of Section 13 of the 
Norris-La Guardia Act as interpreted by the Supreme 
Court. But because the strikers did not contend that the 
injunction granted by the New York Court deprived them 
of rights under the Federal Constitution, the Supreme 
Court denied certiorari.” Inthe Wohl case, on the other 
hand, where the picketers challenged the constitutionality 
of an injunction grounded on the theory that no labor dis- 
pute existed because of the illegality of the objective 
(picketing a one-man enterprise to induce the hiring of 
union helpers), the Supreme Court took jurisdiction and 
sustained the challenge.** “One need not be in a ‘labor 
dispute’ as defined by state law,” said the Court, “to have 
a right under the Fourteenth Amendment. . .. ” *” 

Traditionally, the lawful objective test for determining 
the legality of labor’s self-help activities had been em- 
ployed by state courts to incorporate into the law the 
judges’ notions of desirable social and economic policy.** 
But the Supreme Court’s rejection of the lawful objec- 
tive test not only forecloses consideration of common-law 
policies, but impedes effectuation of legislative policies 
aimed at replacing the weapons of economic conflict with 
orderly administrative processes for settlement of labor 
disputes. Thus, under the National Labor Relations Act, 


130 314 U. S. 615, 62 Sup. Ct. 92, 86 L. ed. 66 (1941), rehearing denied, 314 
U. S. 716 (1941). 

131 See supra note 60. See also Minnesota v. Nat’l Tea Co., 309 U. S. 551, 
60 Sup. Ct. 676, 84 L. ed. 920 (1939); Honeyman v. Hanan, 300 U. S. 14, 
57 Sup. Ct. 350, 81 L. ed. 476 (1937). 

182 Bakery & Pastry Drivers v. Wohl, 315 U. S. 769, 774 (1942). 

183 See supra notes 19 and 20. 
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it is an unfair labor practice for an employer to enter into 
a closed-shop contract with a union which does not repre- 
sent a majority of his employees.*** Yet, unions which 
represent none of the employees of a particular employer 
sometimes picket to force the employer to enter into a 
closed-shop agreement.’*” Such picketing, being consti- 
tutionally protected, could not be enjoined, although it 
aims at circumventing federal legislative policy. More- 
over, Congress would be prevented from attempting to 
further the establishment of industrial peace by outlawing 
strikes for recognition by minority unions, in violation of 
certifications of the National Labor Relations Board.** 
Similarly, it would seem that Congress could grant no 
remedy to an employer caught in a jurisdictional dispute 
between two unions, one of whom represents a majority 
of his employees, against a powerful rival union which 
boycotts his customers to induce the employer to replace 
adherents of one-union with those of the other.*” 

The Allen-Bradley case,** decided by the Supreme 


Court on the same day as the Ritter and Wohl cases, does 
not impair this assumption, since the Court unanimously 
refused to consider whether the order of the Wisconsin 
Employment Relations Board prohibiting the picketing 


13449 Stat. 449 (1935), 29 U. S. C. $158 (3) (1942). 


135 Park & Tilford Import Corp. v. Int’l Brotherhood of Teamsters, 11 Las. 
Re. Rep. 377 (Sup. Ct. Calif., 1942); In re Park & Tilford Import Corpora- 
tion and Locals 595 and 848 of Int’l Brotherhood of Teamsters, 47 N.L.R.B. 
No. 55 (Feb. 10, 1943). 


136 Oberman and Co., Inc. v. U.G.W.A., 21 F. Supp. 20 (D. C. Mo., 1937). 
Cf. Cupples Co. v. A.F.L., 20 F. Supp. 894 (D. C. Mo., 1937); Fur Workers’ 
Union v. Fur Workers’ Union, 105 F. (2d) 1 (App. D. C., 1939), aff'd with- 
out opinion, 308 U. S. 522, 60 Sup. Ct. 292, 84 L. ed. 443 (1939). 


187 N.L.R.B. v. Star Publishing Co., 97 F. (2d) 465 (C. C. A. 9th, 1938). 
Cf. Union Premier Food Stores v. Retail Food Clerks and Managers Union, 
98 F. (2d) 821 (C. C. A. 3rd, 1938), rev'd as “moot,” 308 U. S. 526, 60 
Sup. Ct. 376, 84 L. ed. 445 (1940). 

It might be suggested that some of the grosser maladjustments may be cor- 
rected by the Circuit Courts of Appeals through use of their contempt power 
against persons attempting to interfere with effectuation of court decrees enforc- 
ing N.L.R.B. orders. But, the limitation upon the contempt power imposed 
on behalf of freedom of speech in Bridges v. California, supra note 90, seems 
to cast doubt upon the legality of such use of the contempt power against 
picketing. 

188 Allen-Bradley Local No. 111 v. Wisconsin Employment Relations Board, 
315 U. S. 740, 62 Sup. Ct. 820, 86 L. ed. 802 (1942). 
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of employees’ homes infringed the constitutional guaran- 
tee of free speech, and decided only that the order did not 
conflict with the provisions of the National Labor Rela- 
tions Act. It is reasonable to assume that if the Court had 
considered the free speech question, at least the four dis- 
senting Justices in the Ritter case, who take the position 
that picketing is a mode of communication and subject to 
no limitations other than those traditionally imposed 
under the free speech clause, would have voted to invali- 
date the order. Nevertheless, the order might have been 
upheld under the approach of the majority of the Court 
on the ground that employees’ homes have no industrial 
connection with labor disputes, and that just as the area of 
economic conflict cannot be extended beyond the bounda- 
ries of a single industry, so it cannot be extended to en- 
compass the private lives of the contestants.’ But, while 
the “labor dispute” approach of the majority of the Court 
might justify injunctions against the picketing of em- 
ployees’ homes, it would not justify orders issued under 
other provisions of the Wisconsin Employment Peace 
Act, such as that prohibiting strikes not authorized by a 
majority vote of the union members.'”” 

Furthermore, by immunizing labor’s industry-wide 
concerted activities from the Sherman Act, the majority 
of the Court may also have given constitutional sanction 
to the ultimate objective of labor organization, 1.e., stabil- 
ization throughout each industry of terms and conditions 
of employment based on union standards. As Mr. Justice 
Frankfurter remarked in the Hutcheson case, only when 
a union does not act in its self-interest and combines with 
non-labor groups, is it subject to prosecution under the 


1389 The New York courts prohibit picketing of homes on the ground that 
such picketing constitutes an invasion of the right to privacy. Petrucci v. 
Hogan, 27 N. Y. S. (2d) 718 (Sup. Ct. N. Y., 1941); Miller v. Gallagher, 
176 Misc. 647, 28 N. Y. S. (2d) 606 (1941). The Thornhill case exempts 
invasions of the right to privacy from protection under the free speech clause. 
310 U. S. 88, 105 (1940). 

140 Wisconsin Employment Relations Board v. Int'l Assn., supra note 97. 
But = Retail Clerks Union v. Wisconsin Employment Relations Board, supra 
note 97. 
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Sherman Act.**' Since labor fails to act in its self-interest 
alone, and acts in combination with non-labor groups, 
only when it attempts to stabilize factors in the price 
system whose relation to terms and conditions of employ- 
ment are remote, determination of wage levels can no 
longer be considered a function of the competitive 
economy.*” 


When it is remembered that it was Mr. Justice Bran- 
deis’ dictum in Senn v. Tile Layers Protective Union 
which afforded the basis for Mr. Justice Frankfurter’s 
subsequent development of labor’s constitutional rights to 
engage in coercive activities, it might be appropriate to 
recall the remarks with which Mr. Justice Brandeis con- 
cluded his dissent in the Duplex case: 


Because I have come to the conclusion that both the common 
law of a State and a statute of the United States declare the 
right of industrial combatants to push their struggle to the limits 
of the justification of self-interest, I do not wish to be under- 
stood as attaching any constitutional or moral sanction to that 
right. All rights are derived from the purposes of the society 
in which they exist; above all rights rises duty to the commu- 
nity. The conditions developed in industry may be such that 
those engaged in it cannot continue their struggle without dan- 
ger to the community. But it is not for judges to determine 
whether such conditions exist, nor is it their function to set the 
limits of permissible contest and to declare the duties which the 
new situation demands. This is the function of the legislature 


141 See supra note 68. 


142 In United States v. American Federation of Musicians, 47 F. Supp. 304 
(N. D. Ill, 1942), the musicians’ union (1) refused to permit its members to 
make recordings, (2) demanded that radio stations have stand-by musicians 
when recorded music was being broadcast, and (3) required that non-profes- 
sionals be barred from the air. The Government sought to enjoin the musicians’ 
union from enforcing their demands on the ground that the union really sought 
to force employers to combine with the union for purposes of restraining com- 
merce in phonographs, in violation of the Sherman Act. Judge Barnes refused 
to issue an injunction, holding that the controversy involved terms and condi- 
tions of employment and was therefore a labor dispute within the meaning of 
Section 13 of the Norris-La Guardia Act. He emphasized that the legality of 
the labor objective is irrelevant in determining the existence of a labor dispute. 

The United States Supreme Court has recently affirmed Judge Barnes’ deci- 
sion, without opinion. 317 U. S. 111, 63 Sup. Ct. 665, 87 L. ed. 514 (1943). 
Cf. Loews Inc. v. Basson, 46 F. Supp. 66 (S. D. N. Y., 1942); United States 
v. B. Goedde & Co., 40 F. Supp. 523 (E. D. Ill, 1941). 





THE GEORGE WASHINGTON LAW REVIEW 


which, while limiting individual and group rights of aggression 
and defense, may substitute processes of justice for the more 
primitive method of trial by combat.*** 


143 Duplex Printing Co. v. Deering, 254 U. S. 443, 488 (1921). Compare 
FRANKFURTER & GREENE, Op. cit. supra note 3, p. 205: 


“Once we recognize that the right of combination by workers is in itself 
a corollary to the dogma of free competition, as a means of equalizing the 
factors that determine bargaining power, the consequences of making the 
power of union effective will be seen in truer perspective. Undoubtedly, 
hardships and even cruelties are involved in this phase, as in other aspects 
of our competitive system. Wise statesmanship here enters to determine at 
precisely what points the cost of competition is too great. Primarily this 
is the task of legislatures. Only within very narrow limits is it the function 
of courts to apply their own notions of policy. And it is immaterial 
whether this is done by judges with the frank avowal that they also are 
organs of policy or under the subtler guise of enforcing constitutional 
coercions. To count the cost of union weapons is to count the cost of 
free competition in industrial controversy.” 





PATENT REFORM AND 1943: ANTITRUST 
OR ANTI-PATENT LAW 


LAURENCE I. WOOD 
Member of the Illinois Bar * 


The passing of 1942 took into history twelve of the 
most significant of all months insofar as problems involv- 
ing the economic implications of the patent system are 
concerned. 

Commencing with a series of nation-arousing disclos- 
ures concerning international cartels, the past year has 
seen the subject of patent reform become headline news 
and the topic of more literature than in a score of previous 
years. Most significant in the entire sweep of events 
were the Senate Patent Committee Hearings, extending 
from April into August, whose reports ran into ten parts.’ 
Focal points of the mass of testimony and documentary 
evidence there produced were two bills introduced by a 
trio of energetic Senators—O’Mahoney of Wyoming,’ 


* Mr. Wood is the author of PATENTS AND ANTITRUST LAw (1942) which 
received the First Award in the Linthicum Foundation Competition, 1941. [Eb.] 

1 See especially, Woodward, A Reconsideration of the Patent System as a 
Problem of Administrative Law (1942) 55 Harv. L. Rev. 950; Frank, What's 
Wrong with Our Patent System (Nov. 28, 1942) Sat. Eve. Post 20; Fleming, 
Prospects Held Increasing for Revision of Patent Law (Aug. 15, 1942) Chris- 
tian Science Monitor 10; Oppenheim, Patents, The Monopoly Issue and the 
War (Aug. 1, 1942) Gro. WAsHiIncTon Univ. Victory Counci. BULLETIN, 
No. 3, reprinted in (1942) 24 J. Pat. Orr. Soc. 667; White, The American Pat- 
ent System (June 29, 1942) 88 Conc. Rec. 5876; ibid (1942) 24 J. Pat. Orr. 
Soc. 509; Note, Patents in Anti-Trust Suits (1942) 42 Cor. L. Rev. 1182; 
Kronstein, Dynamics of German Cartels and Patents (June, 1942) 170 ATLANTIC 
MonTHLY; ARNOLD, DEMOCRACY AND FREE ENTERPRISE (1942); Fok, Pat- 
ENTS AND INDUSTRIAL ProcrEss (1942); War and Peace and the Patent System 
(Aug. 1942) FortunE; Woop, PATENTS AND ANTITRUST LAw (1942). 

1943 promises to be equally fertile: Fork, MEMORANDUM ON PATEN’S (sub- 
mitted to the National Patent Planning Commission) (Jan. 1943); Public 
Interest in a Sound Patent System (March 11, 1943) N. Y. Journal of Com- 
merce; N. A. M. News Lerrer, Patents (April 3, 1943); Wood, Agree- 
ments Concerning Patent License Restrictions (1943) 37 Inn. L. Rev. 350; 
Dominick, Recent Developments in the Law of Patent License Agreements 
(1943) 11 Geo. Wasu. L. Rev. 302. 

2 Hearings on S. 2303 and S. 2491 before Senate Committee on Patents, 77th 
Cong., 2d Sess. (10 pts.) (1942). 

8 Chairman of the TNEC which in its Final Report (1941) made proposals 
for patent law revision virtually identical with those contained in S. 2491. It is 
significant, in connection with Senator O’Mahoney’s proposals for permanent 
changes in the patent system, that he was in 1940 sponsor of a bill proposing 
a “labor-differential” tax on all products, intended to discourage the use of 
labor-saving machinery. 
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Bone of Washington,* and La Follete of Wisconsin. 

Most portentous possibility involving patents in 1943 
is the Scientific Mobilization Bill, recently introduced, 
and presently before a sub-committee of the Senate Mili- 
tary Affairs Committee.’ 

The subject of patent law reforms has been a vital, 
effervescent topic for over thirty years. During that time 
there have been many proposals—and present trends in- 
dicate there will be many more—all of them variants, if 
not direct lineal descendants, of some much mooted for- 
bear. Many volumes have been written concerning the 
merits and demerits of the various proposals.° There is 
little present need for further elaboration on the substan- 
tive phases of the problem, for already included in the 
extant literature are all the points to be marshalled for or 
against specific reforms. 

There is, however, one aspect of the problem which 
has nowhere sufficiently been stressed—this is what Dean 
Wigmore would have called the “prima facie attitude” 
with which the entire subject of patent reform is ap- 
proached. It is scarcely necessary to restate the fact that 
the success or failure of a given piece of legislation de- 
pends far more on the mood of the Congress and of the 
country behind it than on the merits or demerits of the 
bill itself. 

To put the matter very frankly, the attitude of many 
people in the country today with regard to patents is a 


Similarly, Representative Sumners of Texas, Vice Chairman of the TNEC 
went on record before the Committee on Patents of the House of Representa- 
tives in 1932 as questioning the feasibility of further encouraging inventions: 

I don’t see the reason for offering inducements to people to do that 
which increases our big problem, the problem of unemployment.” Hearings on 
General Revision of Patent Laws, 72d Cong., Ist Sess, (1932) p. 43. This 
viewpoint of the proponents must be borne in mind in evaluating the purpose and 
effect of the changes advocated for the patent system. 

4 Chairman of the Senate Patent Committee. 

5S. 702, 78th Cong., Ist Sess. (1943), a bill to mobilize the scientific and 
technical resources of the Nation and to establish an Office of Scientific and 
Technical Mobilization, introduced Feb. 11, 1943. This bill is a successor to 
S. 2721, 77th Cong., 2d Sess. (1942). See Hearings before Subcommittee of 
Senate Committee on Military Affairs on Technological Mobilization, 77th 
Cong., 2d Sess. (1942) ;_ id. 78th Cong., Ist Sess. (1943). 

6 See bibliography in Woop, of. cit. supra note 1 at pp. 213-218. 
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petulant, irritated mood. The reasons are not hard to 
find; the reasons should be analyzed. It is the purpose 
of these paragraphs not to reiterate all that has been said 
concerning the merits or defects of this specific legisla- 
tion, but rather to urge the proposition that the patent 
is a valuable, if imperfect, part of our American economic 
system. 

The importance of this, if you please, “psychological” 
approach is particularly apparent when we realize that 
there has arisen in many parts of the country an antipathy 
for patents by reason of the fact that they have become 
associated in the public mind with an unpatriotic and un- 
popular institution. If the patent is disassociated in our 
thinking from that institution it will be evident that many 
of the wholesale reforms advocated are not essential for 
the maintenance of a healthful, beneficial patent system. 

Walter Wheeler Cook, the eminent legal scholar, is 
fond of remarking that many discussions produce consid- 
erably more heat than light. Unfortunately, this has been 
the effect, if not the purpose, of many of the committee 
hearings. The Senate Patent hearings last year were orig- 
inally called to consider Senate Bill 2303, advocating war- 
time freedom from patent restraints in production for 
governmental needs. If this were the real reason for the 
sessions, the Committee might well have gone back to its 
constituents after the first week, for it was at once evident 
that the feeling of the nation was unanimous in demand- 
ing some such measure as this, as a reasonable wartime 
expedient.’ 

The vast bulk of the evidence produced, however, both 
there and more recently at the Scientific Mobilization 
hearings has related to other matters than to the conduct 
of the war,—the testimony principally pertaining to the 

7It is interesting in this connection to note the action of Leo T. Crowley, 
Alien Property Custodian, in seizing 50,000 patents, to be available by non- 
exclusive royalty-free licenses during the war to any interested United States 


manufacturer. The policy of the Custodian is described in an official pamphlet 
entitled PATENTS AT WorK (1943). See Time, Dec. 21, 1942, pp. 92-94. 
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Department of Justice charges linking patents to inter- 
national cartels. When evidence of the existence of these 
international agreements was disclosed to the country the 
effect was immediately electric. In the words of Royal 
F. Munger, writing in the Chicago Daily News, the 
temper of the country was “exceedingly short” when it 
thought of the dead bodies lying on Bataan, and of an 
unpatriotic use of the patent system. Charges of “treason- 
able,” “traitorous” and “unpatriotic” were hurled at the 
patent system itself. ‘These blanket assertions were of 
course unjustified. 

For it must be emphasized that these international car- 
tels are, and long have been, illegal in and of themselves, 
as violative of both section 73 of the Wilson Act,* and of 
the Sherman Antitrust Law.° Too, the government itself 
unquestionably had full data on these matters without 
holding the Senate hearings. These international cartels 
have been under governmental attack as long ago as the 
year 1930,” and their existence was apparent at the time 
of the TNEC hearings. Finally, these agreements form 
no inherent or essential part of the patent system. It is 
because of this array of facts that many have contended 
that the sole purpose in holding these hearings was to 
generate heat rather than light. 

The greatest danger which could result from any such 
upsurge of popular disapproval of patents because of 
associating them with an illegal, antisocial institution is 
that it might lead to an unwise, wholesale purge of the 
entire patent system. Evidence that such fears were not 
wholly unjustified arose with the appearance last year of 
the second O’Mahoney, Bone, La Follete Bill,” for it was 

9 26 Stat. 209 (1890), 15 U. S. C. §1 (1940). 
10 See the government’s complaint in its antitrust suit against the electrical 


industry filed in 1930, summarized in Woop, op. cit. supra note 1, pp. 135-136. 


11S, 2491. This bill was offered “To amend the patent laws, to prevent sup- 
pression of inventions, to promote the progress of science, and the useful arts. 
. . . In summary, the bill is but a reoffering of the proposals contained in 
the Final Report of the TNEC in 1941. Here again are the compulsory work- 
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here that the Patent Committee moved on to the subject 
of the permanent rewriting of the patent system. The evi- 
dence was strengthened with the recent introduction of 
the Scientific Mobilization Bill, offered for the purpose 
of putting the government into the field of research in 
competition with private patentees, as a means of weaken- 
ing the value of patents by collateral attack. 

Quite obviously a complete discussion of the merits of 
either of these bills is not possible here; they have been 
fully analyzed elsewhere, and many words are yet to be 
written about them. While some of the amendments sug- 
gested are of obvious merit, the submission of these two 
bills, proposing respectively a wholesale re-writing and a 
deliberate vitiation of the patent laws, in the midst of the 
excitement of a wartime emergency, gives evidence of a 
concern with far more than the promotion of “progress 
of science and the useful arts.” 

In view of the nature of the evidence which has been 
presented to the legislators, it is not unreasonable to fear 
that the Congress might move on to the subject of perma- 
nent reform in a petulant, angry mood. This is, of course, 
a good mood for the carrying on of the war; it is not con- 
ducive to the objective attitude required for dispassionate 
permanent reform of any economic institution. The con- 
stant association of “cartel,” “patent,” and “treason,” has 
linked these terms in the public mind until the word 
“patent” becomes virtually synonymous with the others. 
In a time of intense international emergencies, the impor- 
tance of words, and of a careful use of words, is vital. 
R. Ellis Roberts, in an article entitled “Words, words, 
words,” says: 

No one should think that the study of words, the study of 


meanings is remote from the present world-tragedy. Confused 
thought, malicious thought issue in confused language; and a 


ing and licensing of patents; the abolition of patent license restrictions; the 
filing of all patent agreements with the Federal Trade Commission; and the 
abolition of suits against secondary infringers. 
1225 SATURDAY REVIEW OF LITERATURE (May, 1942) p. 19. 
6 
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confused, careless use of words breeds confusion of thought. 
. . . There is no panacea; but if people would be more careful 
in the translation of their thought, more anxious that others get 
their meaning as well as the sound of their speech, it would be 
more difficult for the cheat and the liar, the madman and the man 
without scruples to succeed in his attacks on his fellows. 

It is obviously urgent that in such a time as this all 
subjects of great importance should be approached care- 
fully with a minimum of the misuse of words and the mis- 
association of ideas. That there is, on the part of some 
writers, a deliberate attempt to create an antipathy for 
patents per se by a careful misuse of words and ideas is all 
too evident. Unfortunately, the confusion is easy to 
create; it is hard to be guarded against. This is particu- 
larly true because of the intangible nature of the patent 
grant and the rights which it conveys. 

Judge Thurman Arnold, in opening the hearings on 
the Scientific Mobilization Bill, recently testified that: 

If the Antitrust Act were being passed today, it would not be 
called the antitrust law, but it would be called the ‘antipatent 
law.’ ™® 

It may well be that this sentence characterizes only too 
well the current patent policy of the Antitrust Division. 
There are many present-day monopoly problems wherein 
the misuse of patents has played a large part. Judge 
Arnold is correct in saying that in many such instances 
the patents are the “spearhead” of a formidable indus- 
trial position. The antitrust law was designed, as Mr. 
Arnold has proven he well knows, to break down just such 
monopolies of, or monopolies via misuse of, patents. But 
to urge that the attack and the law itself should be di- 
rected against patents themselves is as reasonable as the 
position that corporations should be outlawed because 
they can, and frequently do, merge to form monopolizing 
trusts. 

Yet this is the spirit and this is the effect of such pro- 


13 Hearings on Scientific and Technical Mobilization, 78th Cong., 1st Sess. 
(March 30, 1943) Pt. 1, p. 15. 
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posals as are contained in these bills. Such legislation 
purports to be directed only at misuse of patents; its 
means is to eliminate misuse by castigating the patents. 

The Federal Trade Commission has contributed to the 
elimination of abuses perpetrated in the name of the pat- 
ent privilege.* ‘Thurman Arnold and his antitrust staff 
cleaned up many situations under the aegis of the Sher- 
man Act.’* Perhaps more corrective legislation of this 
nature is needed; but the need is not for anti-patent legis- 
lation of the type here proposed. 

The means are not well directed to the end. One pre- 
pared to tear down the house to kill the rats must give 
some consideration to the value of and need for the shelter. 

It is, of course, incontrovertible that the pooling of 
patents and the interweaving of restrictive licenses may 
be used by dominating elements in an industry to facilitate 
the creation and protection of a monopoly.”* But the Su- 
preme Court is awake to the dangers which have arisen 
through the illegal use of a screen of licenses to control 
the activities of an entire industry. In May of last year 
that body in two unanimous decisions“ pierced the guise 
of patent license protection under which two industry 
groups maintained rigid price agreements. As long as 

14 Improper usage of patents or patented products has been enjoined as an 
unfair method of competition. See In the Matter of Gartside Iron Rust Soap 
Co., Doc. No. 190, Feb. 6, 1919; In the matter of American Flange & Mfg. 
Co., Doc. No. 3391, Dec. 12, 1938. See also complaint issued In the matter of 
Eastman Kodak Co., Doc. No. 4322, Sept. 23, 1940. The Commission’s ac- 
tivities have been of real significance in the enforcement of the antitrust laws. 


See Montague, The Commission’s Jurisdiction Over Practices in Restraint of 
Trade (1940) 8 Geo. Wasu. L. Rev. 365. 

15 See Ethyl Gasoline Corp. v. United States, 309 U. S. 436, 60 Sup. Ct. 618, 
84 L. ed. 852 (1940) ; United States v. Univis Lens Co., 316 U. S. 241, 62 Sup. 
Ct. 1088, 86 L. ed. 998 (1942); United States v. Masonite Corp., 316 U. S. 265, 
62 Sup. Ct. 1070, 82 L. ed. 1088 (1942) ; United States v. Hartford-Empire Co., 
46 F. Supp. 541 (N. D. Ohio, 1942). 

16 See United States v. Hartford-Empire Co., supra note 15. 

17 United States v. Masonite Corporation, supra note 15; United States v. 
Univis Lens Co., supra note 15, analyzed in Dominick, Recent Developments in 
the Law of Patent License Agreements (1943) 11 Geo. Wasn. L. Rev. 302. 
And see Sola Electric Corp. v. Jefferson Electric Co., 317 U. S. 173, 63 Sup. Ct. 
172, 87 L. ed. 154 (1942) (where a patentee imposes price restrictions on a li- 
censee, he is free to attack the validity of the patents, despite the traditional 
estoppel rule under which a licensee cannot raise questions as to the validity of 
the licensed patent). 
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license restrictions are confined to those necessary to the 
reasonable benefit of the patentee—and that is all that the 
law recognizes—the right to so qualify is a valuable and 
easily controlled asset. 

Unfortunately, however, after many days of testimony 
relating to cartels and monopolistic abuses many legisla- 
tors would reject most of the foregoing as verbiage and 
technicality. It is the sole purpose, therefore, of these 
paragraphs to attempt to guard against any such frame of 
mind. Patent laws are for the benefit of the public, not 
for any one individual. The value and importance of 
patents as they relate to our economic welfare must there- 
fore be borne in mind. Patents today, as for many dec- 
ades, furnish a substantial encouragement for the invest- 
ment of speculative capital in new industries. While the 
abuses present in the patent system must be eliminated, it 
is essential that the abridgment of the rights of the indi- 
vidual be no greater than is necessary, so as not to impair 
the incentive of the patent system. 

The proposals contained in these Bills are not on this 
basis; they obviously do not spring from that economic 
philosophy. It is evident that some changes are to be 
worked in the months just ahead for the betterment of 
this institution. Perhaps the President’s National Patent 
Planning Commission,"* whose report is looked for in the 
immediate future, may be looked to hopefully for con- 
structive as contrasted with destructive suggestions. But 
whenever and however these changes come, it must be 
urged that our legislators maintain an unbiased frame 
of mind toward the institution of patents, to the end that 
those reforms which are adopted have the two-fold merit 
of benefiting both the public at large and those who rely 
legitimately on the protection of the patent system. 


18 See Holland, An Opportunity for the National Patent Planning Commis- 
sion (1942) 28 A. B. A. J. 455. 
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WAR LAW NOTES 


THE WarR RELOCATION AUTHORITY AND JAPANESE-AMERICANS: 
CONSTITUTIONAL ASPECTS 


Inherent in the national program of evacuation and relocation of 
persons of Japanese ancestry from Pacific Coast military areas to 
inland community centers is the problem of appraising the war powers 
of the Federal Government with respect to the constitutional rights 
and privileges of American citizens. To meet the severe test of 
modern warfare constitutional government must have power, co-ex- 
tensive with that of foreign governments, to repel its enemies and 
wage total war for the preservation of its sovereignty and the life, 
liberty, property and welfare of its citizens. This power is necessar- 
ily and traditionally inherent in sovereignty, fundamental as the per- 
sonal right of self-defense, an essential component of national 
government, and cannot be said to be narrowly confined to strict 
construction of express grants in the Constitution.t As a general 
proposition, the existence of a state of war justifies restraints of in- 
dividual liberty for the protection of the nation as a whole, which 
would otherwise be invalid because no reasonable basis could exist in 
time of peace and domestic tranquility.2, Contrary to basic constitu- 
tional principles, however, would be the unreasonable, capricious and 
arbitrary exercise of such power against minority groups, depriving 
individual citizens of liberty and property without due process of law. 

Prior to their removal, Japanese residents of the United States were 
concentrated in the states of California, Oregon and Washington,* 
and nearly all of them resided in the far western states. Their prin- 
cipal occupation was farming and secondarily wholesale and retail 
trade, a substantial part of which was confined to the distribution of 
agricultural products, grown in the main by Japanese farmers.* An- 
other large class of Japanese Americans were engaged in the various 


1 United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 319, 57 Sup. 
Ct. 216, 81 L. ed. 255 (1936). 

2 Selective Draft Law Cases, 245 U. S. 366, 378, 38 Sup. Ct. 159, 62 L. ed. 
349 (1918); Schenck v. United States, 249 U. S. 47, 52, 39 Sup. Ct. 247, 63 
L. ed. 470 (1918) ; Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 155, 
40 Sup. Ct. 106, 64 L. ed. 194 (1919); Highland v. Russell Car Co., 279 U. S. 
253, 261, 49 Sup. Ct. 314, 73 L. ed. 688 (1929); Local Board No. 1 v. Con- 
nors, 124 F. (2d) 388 (C. C. A. 9th, 1941). 

3H. Rept. 2124, 77th Cong., 2nd Sess., pp. 92-3 (1942). Of the 126,947 per- 
sons of Japanese ancestry residing in the United States in 1940, 112,353 lived 
in the three Pacific Coast states, accounting for 88.5% of all such persons in 
the entire country. 8,574 lived in the Mountain states, an additional 6.8%. 

47d. at 101-15. 
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service industries, including domestic employment, cleaning establish- 
ments, laundries and hotels. 

The history of Japanese immigration to the United States is replete 
with endless economic struggle between the immigrants and white 
labor unions and trade associations, involving political and diplo- 
matic repercussions of serious magnitude and resulting quite naturally 
in the formation of strong Japanese-American associations to meet 
the challenge of their survival.’ The organization of these groups 
was facilitated by the natural tendency for a minority with oriental 
background to bind themselves together for mutual understanding, 
association and protection. Highlights of this struggle were the 
adoption by Pacific Coast state legislatures of a series of alien land 
holding laws ® and the enactment in 1924 by the Congress of the 
United States of Japanese exclusion legislation.’ Regardless of the 
conclusion which may be reached as to the fairness or injustice with 
which the American people handled the Japanese immigration prob- 
lem, this historical background, extending through vonand decades 
down to the very outbreak of the war and the consummation of the 
evacuation and relocation program, and filled with incidents gener- 
ating class suspicion and distrust, cannot be dismissed lightly as in- 
consequential and immaterial to the grave problem of military activa- 
tion of the West Coast by the War Department in preparation for 
complete defense against any invasion attempted by the Japanese 
Imperial forces at a time when the United States fleet had been 
seriously crippled and the war program of this country was in its 
early stages. 

Evacuation of Japanese-Americans 


Immediately following the destructive attack upon Pearl Harbor ® 
and declaration of state of war by Congress,® the War Department 
designated the eight Western states and the Territory of Alaska as a 
theater of operations and declared the 100 miles wide coastal strip 
from Canada to Mexico as a combat zone.’® Subsequently, the Presi- 
dent issued Executive Order No. 9066,"' authorizing the Secretary 
of War, and such military commanders as he may designate, to pre- 
scribe military areas from which any or all persons could be excluded, 


5 Td. at 59-90. 

®The alien land holding laws have been upheld as not violative of the due 
process and equal protection clauses of the 14th Amendment. Terrace v. Thomp- 
son, 263 U. S. 197, 44 Sup. Ct. 15, 68 L. ed. 255 (1923) ; Morrison v. California, 
291 U. S. 82, 54 Sup. Ct. 281, 78 L. ed. 664 (1934). 

78 U. S. C. §136n (1940). 

8S. Doc. 159, 77th Cong., 2nd Sess., p. 2 (1942) (Roberts Report). 

955 Stat. 795 (1941). 

10 Field Order No. 1, Western Defense Command, Dec. 8, 1941. 

117 Fep. Rec. 1407 (Feb. 25, 1942). 
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and with respect to which, the right of any person to enter, remain in, 
or leave would be subject to whatever restrictions the Secretary of 
War or the appropriate military commander would impose in his 
discretion.* The Western Defense Command thereafter designated 
certain coastal localities as military areas and military zones,’* pro- 
claimed that all persons of Japanese ancestry residing therein remain 
within their homes between the hours of 8:00 P. M. and 6:00 
A. M." and prohibited any further voluntary evacuation.’® 
Voluntary evacuation had commenced without governmental com- 
pulsion or assistance, but opposition to a disorderly and unorganized 
migration of thousands of persons to inland states arose, not only 
because interior communities resented and resisted the influx of the 
Japanese-Americans but also because the movement of these people 
was aggravating the dislocations resulting from the rapid change to a 
complete wartime economy.’® In Pacific Coast communities, the 
Japanese were likewise unwelcome, and the threat of violence and 
race demonstrations was materializing into actual incidents,’ which 
if allowed to continue might reasonably result in abusive treatment 
of American prisoners by the Japanese Army. Of much more con- 
cern to those charged with the defense of the Pacific Coast was the 
possibility that secluded within the Japanese-American population 
was an extensive enemy espionage and saboteur organization, pre- 
pared to render aid and assistance to invasion forces, and the reason- 


12 While reference is made to the necessity for prevention of espionage and 
for protection against ——- to national defense material, premises and utili- 
U. 


ties, as they are defined in S. C. §104 (1940), as amended in 55 Stat. 
655 (1941), Executive Order No. 9066 is by its terms based upon the authority 
of the President by virtue of his office and as Commander in Chief of the Army 
and Navy. No statute has been found, antedating the Order, which expressly 
authorizes the evacuation program. Public Law 503, 77th Cong., 2nd Sess., 
approved March 21, 1942, 18 U. S. C. § 97a, is the only pertinent statute, ex- 
cept appropriation acts, enacted subsequently, and reads as follows: 
“Whoever shall enter, remain in, leave, or commit any act in any military 
area or military zone prescribed, under the authority of an Executive order 
of the President, by the Secretary of War, or by any military commander 
designated by the Secretary of War, contrary to the restrictions applicable 
to any such area or zone or contrary to the order of the Secretary of War 
or any such military commander, shall, if it appears that he knew or should 
have known of the existence and extent of the restrictions or order and 
that his act was in violation thereof, be guilty of a misdemeanor and upon 
conviction shall be liable to a fine of not to exceed $5,000 or to imprison- 
ment for not more than one year, or both, for each offense.” 
13 Public Proclamation No. 1, March 2, 1942, and Public Proclamation No. 2, 
March 16, 1942, Western Defense Command. 


14 Pyblic Proclamation No. 3, March 24, 1942, Western Defense Command. 
15 Public Proclamation No. 4, March 27, 1942, Western Defense Command. 
16H, Rept. 1911, 77th Cong. (1942). 

17 New York Times, Dec. 28, 1941, p. 5; THe Crisis (Sept., 1942) p. 281; 


Nation (June 6, 1942) p. 649; Survey MipmMontuiy (April, 1942) pp. 99- 
103; AmeRICAN Mercury (Dec., 1941) p. 689. 
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ableness of this supposition was adequately supported by recent 
experiences in Hawaii.’* Complicating this problem was the obvious 
difficulty of segregating the disloyal from the loyal. The time and 
effort necessary to establish effective governmental means of in- 
vestigation and to afford individual hearings to more than 110,000 
persons would have afforded the enemy opportunity to develop their 
fifth column activities. 


Establishment of the War Relocation Authority 


On March 18, 1942, the President established the War Relocation 
Authority,’® directing this agency to assist the War Department in 
the removal of all such persons as might be designated for evacuation 
by the Secretary of War and military commanders and to provide for 
their relocation in appropriate places, taking care of their needs and 
supervising their activities, including employment in industry, com- 
merce, agriculture and public projects. By the terms of the Presi- 
dential proclamation, the Authority was directed to codperate with 
the War Department in the integration of the entire evacuation pro- 
gram and also with the Alien Property Custodian in the matter of 
the handling of the property left behind by the persons evacuated. 

Carrying out the authority thus vested, the War Relocation Auth- 
ority constructed and populated ten relocation centers in the states of 


Arizona, Arkansas, California, Colorado, Idaho, Utah and Wyoming, 
planning and accomplishing an integrated program by which the 
Japanese were received in coastal assembly centers and thereafter 
transported to the inland relocation communities,” pursuant to a 


18S. Doc. 159, 77th Cong., 2d Sess. (1942) p. 12 (Roberts Report). 

19 Ex. O. No. 9102, 7 Fep. Rec. 2165, March 20, 1942. This Order is based 
solely upon the authority of the office of the President of the United States 
and as Commander in Chief of the Army and Navy. The only action of Congress 
with reference to the War Relocation Authority has been appropriation of 
funds, and no other laws have been passed either to create or ratify the crea- 
tion of this agency. 

20 Despite the political opposition encountered from inland states to the evac- 
uation and relocation program, codperation between the state governments and 
the Federal Government in the administration of the program has been evident. 
Bromage, American Government in War-Time: The First Year, Federal-State- 
Local Relations (1943) 37 Am. Por. Sct. Rev. 38; Nickel, Evacuation: Amer- 
ican Style, SuRvEyY MiIpMONTHLy (October, 1942) p. 263. 

The exercise of concurrent jurisdiction by the state over the centers would 
facilitate criminal prosecutions, probate and divorce proceedings and other liti- 
gation involving and concerning evacuees, registration of vital statistics and 
regulations of various human activities within the area, concerning many of 
which the federal law is inadequate. 

But it has been held recently by the Supreme Court of Arkansas, Lynch v. 
Hammock, 165 S. W. (2nd) 269 (Sup. Ct. Ark. 1942), that the Federal Gov- 
ernment has exclusive jurisdiction over the relocation center, pursuant to Art. I, 
sec. 8, cl. 17 of the Federal Constitution and by virtue of an existing state 
statute consenting to the purchase by the Government of land for the erection 
of needful federal buildings. In that case, a company under contract with the 
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series of exclusion orders promulgated iby the Western Defense Com- 
mand in respect to particular military zones and areas. 

Located generally in isolated areas, the centers are constructed 
according to a general pattern. Each has a building area laid out in 
blocks, each block containing a number of barracks, a mess hall, a 
building with laundry, toilet and bath facilities and a recreation 
hall.**_ The building area is enclosed, and no one can leave the camp 
without a permit signed by the director of the center. Military police 
are stationed in observation towers along the fences and at the gates 
to check departures and admissions. However, a system of tempo- 
rary and indefinite leaves has been provided for by the War Relocation 
Authority,”* by which individuals, after investigation and clearance, 
are released either for temporary purposes or to secure permanent em- 
ployment outside of the relocation centers.** The administration of 


Federal Government, was engaged in the construction of the relocation camp 
at Rowher, Arkansas, and employed a Tennessee physician to care for work- 
men on the project. It was decided that the physician was not required to 
secure a license from the State of Arkansas. 

The principle is well established that a state licensing statute is unenforce- 
able against employees and officers of the United States in the carrying out of 
their official duties, because it would constitute an undue interference with the 
right of the Federal Government to determine the qualifications of its employees. 
Johnson v. Maryland, 254 U. S. 51, 41 Sup. Ct. 16, 65 L. ed. 126 (1920). But 
the Arkansas case is distinguishable because the physician was an employee 
of an independent contractor and not of the Federal Government, and it is 
doubtful that the principle should be extended that far. Hence, the decision 
seems properly based on the question of exclusive federal jurisdiction. 

Silas Mason Co. v. Tax Commission of Washington, 302 U. S. 186, 58 Sup. 
Ct. 233, 82 L. ed. 187 (1937), ruled that the United States did not obtain 
exclusive jurisdiction over the lands purchased for the construction of the 
Grand Coulee Dam and that the State of Washington had jurisdiction to collect 
occupation taxes on gross income of contractors engaged in construction and 
excavation projects on the land. This case, however, is distinguishable from the 
Arkansas case because the Supreme Court of Washington had previously ruled 
that its statute, consenting to the acquisition of land by the Federal Government, 
did not relinquish exclusive jurisdiction over the land to the Federal Govern- 
ment. Ryan v. State, 188 Wash. 115, 61 P. (2d) 1276 (1936). In the Arkansas 
case, the Supreme Court of Arkansas interpreted the Arkansas statute as yield- 
ing the jurisdiction over the area to the United States. 

The decision in the Silas Mason case, however, pointed out that the state 
could not be compelled to relinquish and the Federal Government could not be 
compelled to accept exclusive jurisdiction over acquired lands. Soon after the 
decision, Congress enacted a law to the effect that there was a conclusive pre- 
sumption that exclusive jurisdiction had not been accepted until an authorized 
federal officer had filed notice with the state government that exclusive juris- 
diction was accepted by the Federal Government. 54 Stat. 1083 (1940), 40 
U. S. C. § 255 (1940). This statute was not mentioned in the Arkansas decision. 

For annotation of cases on exclusive federal jurisdiction over lands acquired 
by the United States by purchase with the consent of the state legislature, see 
S. Doc. 232, 74th Con., 2d Sess., THE CONSTITUTION OF THE UNITED STATES, 
ANNOTATED (1938) p. 261. 

21 Erickson, Experiment in Loyalty, The Sunday Star, Washington, D. C., 
March 7, 1943; McEvoy, Our 110,000 New Boarders, REApERs Dicest (March, 
1943), condensed from The Baltimore Sunday Sun, Feb. 7, 1943. 

227 Fen. Rec. 7656, Sept. 29, 1942. 

23 The Times-Herald, Washington, D. C., April 15, 1943. 
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this policy is limited by public resentment against the release of the 
evacuees to live without restraint outside of the centers and likewise 
by the reluctance of the evacuees to leave the protective custody of 
the Government to face public disdain, suspicion and discrimination. 

Internal government of the centers allows extensive participation 
of the Japanese through popular election of advisory councils, which 
consult regularly with the War Relocation officials regarding their 
problems. This program permits the Japanese to enter into the 
actual administration of the community affairs, including the internal 
policing of the center, the staffing of the camp hospital by Japanese 
physicians and nurses, fire protection, schooling, and the operation 
of the various facilities and activities of the center.** 


American Citizens of Japanese Descent 


Included among the persons evacuated and relocated were many 
thousands of individuals born in the United States.** That they are 
citizens of the United States seems settled by the case of United 
States v. Wong Kim Ark.*® The Supreme Court, though divided in 
its opinion, ruled therein that the Fourteenth Amendment, in pro- 
viding that “all persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States,” 
meant in its application to the specific case at issue that a person born 
in the United States of Chinese parents, permanently residing here 
and not connected with the Chinese diplomatic services, was an 
American citizen and could not be denied readmission to this country 
after a trip abroad. There can be little doubt that the particular pur- 
pose of the definition of citizenship in the Fourteenth Amendment 
was to establish the citizenship of the Negro as a birthright,?” which 
had been previously denied in the case of Dred Scott v. Sandford.** 
The theory of the majority opinion in the Wong Kim Ark case was 
that the Fourteenth Amendment adopted the English common law 
rule that citizenship was conferred upon an individual by birth within 
the territory of the sovereign, in the allegiance and under the pro- 
tection of the sovereign, even though born of resident aliens. While 
it does seem fallacious, as pointed out in the dissenting opinion, to 
say that the Congress of the United States, as late as the reconstruc- 


24 Erickson, supra note 21. 

25H, Rept. 2124, supra note 3, p. 91. Of the persons of Japanese ancestry 
residing in the United States in 1940, 79,642, or 63%, were born in the United 
States. 

26 169 U. S. 649, 18 Sup. Ct. 456, 42 L. ed. 890 (1898), cited with approval 
and applied to persons of Japanese descent in Morrison v. California, supra 
note 6. 

27 Slaughter House Cases, 16 Wall. 36, 72-3, 21 L. ed. 395, 407 (1873). 

2819 How. 393, 15 L. ed. 691 (1857). 
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tion period following the Civil War, representing a somewhat hetero- 
geneous population, had reference to and relied upon the common law 
of England in proposing the Fourteenth Amendment for ratification, 
it cannot be denied that the English common law is deeply engrained 
in our American jurisprudence. It is fair to conclude that the term 
“citizen” as used in the Constitution, both in the original Articles and 
in the Amendments, bears meaning as it was derived from the English 
common law.** Apart from this consideration, the generality of the 
language leaves no room to except the Japanese or other races from 
the benefits of the Amendment. Furthermore, this construction is in 
line with the intention of members of Congress, expressed in Con- 
gressional debates upon the Amendment,*° in which it was argued and 
accepted that citizenship would be accorded to orientals by birth in 
this country. 

Quite another matter, however, is the status of those persons of 
Japanese descent born without the jurisdiction of the United States. 
The contention that citizenship by birth is limited by race extraction, 
one of the grounds of dissent in the Wong Kim Ark case, seems to 
result from a confusion of the two methods by which individuals be- 
come citizens of the United States.*' Congress is vested with the 
exclusive power to enact uniform rules of naturalization,** and citizen- 
ship attained by this means is a privilege to be provided, qualified or 


29 Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 (1875). 

30 Conc. GLose, 39th Cong., pt. 1, pp. 498, 573, 574. Ibid. pt. 4, pp. 2890-92. 

81In Dred Scott v. Sandford, supra note 28, the plausible argument was ad- 
vanced that the framers of the Constitution intended to secure the “blessings 
of liberty” to free men and not to the enslaved Negro, that the Constitution 
recognized slavery by limiting power of Congress to prohibit or restrict the 
importation of slaves prior to 1808, and consequently that the terminology, and 
particularly the word “citizen,” was never meant to include the Negro. The 
difficulty in the opinion is to apply the general reasoning to the case of an 
emancipated Negro, and the inquiry is proper whether condition of servitude or 
racial extraction is the distinction to be drawn in the original Constitution. 

The propositions that the framers of the Constitution had in mind the mem- 
bers of the Caucasian race in using the term “citizen,” because practically no 
other race had migrated to the United States except Negro slaves, and that the 
Fourteenth Amendment merely provides an exception to the meaning of the term 
in the case of the Negro, which was substantially the grounds for the dissent 
in the Wong Kim Ark case, supra note 26, were relied upon in a recent case, 
Regan v. King (unreported), brought by the Native Sons of the Golden West 
to compel the Registrar of San Francisco to remove the names of Japanese- 
Americans from the official rolls of qualified voters on the grounds that they 
were not citizens of the United States even though born here. Transcript of 
Oral Argument of U. S. Webb, Fed. Case No. 22,178, Fed. Dist. Ct., San 
Francisco, California. District Judge St. Sure ruled that persons of Japanese 
ancestry, born in the United States, whose parents were permanent residents 
of the United States, were citizens. The New York Times, Feb. 21, 1943, 
reported that the Ninth Circuit Court of Appeals, sitting in San Francisco, had 
affirmed this judgment. (No written opinion has been reported.) Brief for 
Japanese American Citizens League, Amicus Curiae, Case No. 10299, C. C. A. 
9th, filed Feb. 17, 1943. 

32 Unitep States Constitution, Art. I, sec. 8, cl. 4. 
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withheld as Congress may determine.** Congress has elected to 
confine the privilege of naturalization to particular racial groups,** and 
a Japanese resident of the United States, born in Japan or without the 
territory of the United States, is as a general proposition ineligible 
for citizenship.*® 

Exercise of Rule-Making Power 


While it may be conceded that the executive has the power under 
legislative enactments to restrain enemy aliens and that the courts 
cannot question the exercise of such discretion,** it is significant to 
observe that such power has been exercised throughout the history of 
the nation by virtue of express legislative authority.*7 This legis- 
lation was first passed and approved in 1798. The interpretation 
placed upon the separation of Federal powers, as expressed in enact- 
ments of early Congresses, must be considered as of persuasive im- 
portance, because framers of the Constitution were prominent in 
the early sessions of Congress and were familiar with the objectives 
and purposes, the powers and limitations, conferred by the Federal 
Constitution. If the restraint of enemy aliens was thought to re- 
quire legislative authority, a fortiori such treatment of American 
citizens would seem to require at least the same basis for exercise of 
executive authority. In this connection, it is to be noted that the 


Executive Orders authorizing evacuation and providing for reloca- 
tion are lacking in prior legislative authorization.** If it be concluded 


83 United States v. Macintosh, 283 U. S. 605, 615, 51 Sup. Ct. 570, 75 L. ed. 
1302 (1931). 

348 U. S. C. §703 (1940). 

35JIn re Saito, 62 F. 126 (C. C. Mass. 1894); In re Yamashita, 30 Wash. 
234, 70 P. 482 (1902); Bessho v. United States, 178 F. 245 (C. C. A. 4th, 
1910); Ozawa v. United States, 260 U. S. 178, 43 Sup. Ct. 65, 67 L. ed. 199 
(1922); Yamashita v. Hinkle, 260 U. S. 199, 43 Sup. Ct. 69, 67 L. ed. 209 
(1922) ; Morrison v. California, supra note 6. 

36 The legislative power of the United States to authorize the restraint of 
enemy aliens and seizure of their property has long been conceded. Brown v. 
United States, 8 Cranch 110, 3 L. ed. 504 (1814). The courts cannot review 
the discretion exercised by the executive in interning enemy aliens under the 
Act. (now 50 U. S. C. §21). Ex parte Graber, 247 F. 882 (N. D. Ala. 
1918), Ex parte Fronklin, 253 F. 984 (N. D. Miss. 1918). The Act of 
Congress authorizing restraint of enemy aliens and seizure of their property is 
constitutional. DeLacey v. United States, 249 F. 625, 626 (C. C. A. 9th, 1918) ; 
Page (Miller) v. United States, 11 Wall. 268, 304, 20 L. ed. 268, 270 (1871); 
United States v. Chemical Foundation, 272 U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 
131 (1926). But the courts on habeas corpus have jurisdiction to inquire whether 
the interned person is in fact an enemy alien. Ex parte Gilroy, 257 F. 110, 114 
(S. D. N. Y. 1919). In peace times, even an alien cannot be deprived of 
liberty and property without due process of law. Wong Wing v. United States, 
163 U. S. 228, 238, 16 Sup. Ct. 977, 41 L. ed. 140 (1896). 

8750 U. S. C. A. $21 (1928), historical notes. 

38 See note 12, supra. See also, Corwin, American Government in War-Time: 
The First Year; the War and the Constitution: President and Congress; 
(1943) 37 Am. Por. Sct. Rev. 18, 19. 
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that Congressional action was necessary, the whole program must 
stand or fall on Public Law No. 503,*° which was enacted subsequent 
to the promulgation of the program and merely provided that viola- 
tion of administrative regulations was a misdemeanor, and on the 
appropriation acts passed to finance the War Relocation Authority.* 

Since the Executive Orders were based by their own terms upon 
the authority of the President as Commander in Chief of the Army 
and Navy of the United States, there is brought into sharp relief the 
frequently recurring question of separation of federal powers, and 
there is afforded a test of the applicability of the doctrine to the 
exercise of the war powers of the Federal Government. While the 
President is delegated the undefined powers of Commander in Chief 
of the Army and Navy of the United States,*t Congress has the 
generally expressed powers to provide for the common defense, de- 
clare war, raise and support armies, provide and maintain a Navy 
and make rules for the government of members of the armed services, 
and the general residuary power to make such laws as are necessary 
to carry into effect these general powers.* 

It is contended in behalf of the Japanese-Americans that the Execu- 
tive Orders and military proclamations constitute a usurpation by the 
executive department of legislative functions; and that Public Law 
No. 503 is an unconstitutional attempt to delegate to executive and 
administrative officers the power to make laws.** At least so far as 
peace time functions of the Government are concerned, this rule- 
making power is legislative and cannot be delegated to the executive 
department unless definite standards of legislative policy are set forth 
in the legislation to guide and control the administrators in carrying 
out the details of the enactments. Thus, even though attempting to 
combat and alleviate a nation-wide economic depression, Congress 
was not permitted to authorize the President under the National 
Industrial Recovery Act to formulate codes of fair competition within 
the many trade groups and industries, nor approve and promulgate 
those drawn by representative boards of the respective industrial 
classes.** Fair competition was undefined in the legislative enact- 
ment,*® and the concept had not been defined by judicial precedents. 
Under the same Act, Congress attempted to authorize the President 


39 See supra note 12. 

40 Pub. Law 278, 77th Cong., 2d Sess. (1942), 56 Stat. 704 (1942). 

41 UNITED STATES ConstituTion, Art. II, sec. 2, cl. 1. 

42 Td., Art. I, sec. 8, cl. 1, 11, 12, 13, 14, 18. 

43 Brief of Wayne M. Collins, Amicus Curiz, Yasui v. United States, Case 
No. 10,317, C. C. A. 9th, filed Feb. 17, 1943. 

44 Schechter Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. 
ed. 1570 (1935). 

45 48 Stat. 195, 196 (1933). 
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to prohibit the transportation in interstate commerce of “hot oil,” 
petroleum produced and withdrawn from storage in excess of state 
quotas, and this provision was likewise held invalid as a delegation of 
the rule-making power of Congress, there being no certain and definite 
standard of legislative policy laid down to control the discretion of the 
President in the administration of the law.*® In Hampton v. United 
States,*? the Supreme Court declared valid that provision of the Tariff 
Act of 1922 which authorized the President to increase or decrease 
the prescribed duties on imports from any foreign country in order 
to equalize the difference in the costs of production in the United 
States and in the competing foreign country. But the standard set 
forth in the Act was capable of being reduced to certainty by the find- 
ing of facts and figures and by numerical computation. The Presi- 
dent was assisted in this by the Tariff Commission with its staff of 
economic experts and investigators, and the opportunity was pro- 
vided to all interested parties to appear at the Commission hear- 
ings to produce evidence and furnish testimony on the relative costs 
of production in this and foreign countries. Despite the definiteness 
of the standard set forth in the Tariff Act, the President ultimately 
exercised what seems to be a legislative function, that is, the re-fixing 
of the amount of a generally applicable duty to be charged on par- 
ticular articles in import. But as carefully pointed out in the opinion,*® 
the doctrine of separation of powers does not preclude one department 
of the government from invoking the aid of another branch, and “the 
extent and character of that assistance must be fixed according to 
common sense and the inherent necessities of the governmental coor- 
dination.” 

Common sense recognizes a vast difference between national peace 
time problems, even though the particular emergency may be a dev- 
astating economic collapse, and the supreme national test of partici- 
pation in modern international conflict. Because of the speed and 
range of contemporary warfare, quick decisions must be made and 
military activation of broad coastal areas must be prompt to forestall 
any possible attempt of invasion and aggression. Certainly, if flexi- 
bility is to be allowed to vary the definiteness of legislative standard 
according to the “inherent necessities of the governmental codrdina- 
tion,” the least definite standard would be required when the nation is 
suddenly attacked by a powerful enemy, the independence and sover- 
eignty of the Government and the welfare of its citizens are threatened 


46 Panama Refining Co. v. Ryan, 293 U. S. 389, 55 Sup. Ct. 241, 79 L. ed. 
446 (1935). 

47276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928). 

48 Id. pp. 405, 406. 
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and the nation is precipitated into a complete war time program in 
which military matters must of necessity outweigh and take prece- 
dence over other considerations. In such circumstances military de- 
cisions and action, and not parliamentary procedure and debate, be- 
come the dominating factor in the preservation of the property and 
lives of the citizenry as a whole. 

The cases are many in which the rule-making power has been rec- 
ognized as vested in Congress,*® but nearly all of them concern peace 
time matters. Although considerable fluctuation has occurred in the 
extent to which the opinions have required certainty and definiteness 
of legislative standard in the delegation of such authority to adminis- 
trative departments, the existence of some legislative standard has 
been almost universally recognized as necessary, so far as opinions of 
the United States Supreme Court are concerned. But in its brief 
opinion in McKinley v. United States,®° the Court at least impliedly 
recognized that in war time, wide discretionary powers can be dele- 
gated to administrative officials. During World War I, Congress 
authorized the Secretary of War “to do everything by him deemed 
necessary to suppress and prevent the keeping or setting up of houses 
of ill fame, brothels, or bawdy houses within such distance as he may 
deem needful of any military camp . . .” and provided for punish- 
ment of violations of the regulations of the Secretary. The statute 
laid down no standards as to when and where and within what dis- 
tance of military camps such authority should be exercised. In this 
case in question the administrative regulation purported to exercise 
jurisdiction over an area within five miles of the Army post. The 
Supreme Court upheld the validity of the statute and affirmed the 
conviction of persons charged with violation of the administrative 
regulations. The opinion did not contemplate the question of federal 


49 Brig Aurora v. United States, 7 Cranch 382, 3 L. ed. 378 (1813); Field v. 
Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892); In re Kollock, 
165 U. S. 526, 41 L. ed. 813, 17 Sup. Ct. 444 (1897); Buttfield v. Stranahan, 
192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904); Union Bridge Co. v. 
United States, 204 U. S. 364, 27 Sup. Ct. 367, 51 L. ed. 523 (1906); United 
States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911); Mahler 
v. Eby, 264 U. S. 32, 44 Sup. Ct. 283, 68 L. ed. 549 (1924); United States v. 
Chemical Foundation, 272 U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 131 (1926); Federal 
Radio Commission v. Nelson Bros., 289 U. S. 266, 53 Sup. Ct. 627, 77 L. ed. 
1166 (1933); Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 
L. ed. 1160 (1936) ; Panama Refining Co. v. Ryan, supra note 46; Schechter 
Corp. v. United States, supra note 44; Currin v. Wallace, 306 U. S. 1, 59 Sup. 
Ct. 379, 83 L. ed. 441 (1939); Mulford v. Smith, 307 U. S. 38, 59 Sup. Ct. 
648, 83 L. ed. 1092 (1939); United States v. Rock Royal Co-Operative, 307 
U. S. 533, 59 Sup. Ct. 993, 83 L. ed. 1446 (1939); Sunshine Anthracite Coal 
Co. v. Adkins, 310 U. S. 381, 60 Sup. Ct. 907, 84 L. ed. 1263 (1940); Opp 
Cotton Mills v. Administrator, 312 U. S. 100, 61 Sup. Ct. 524, 85 L. ed. 624 
(1941). 


50 249 U. S. 397, 39 Sup. Ct. 324, 63 L. ed. 668 (1919). 
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usurpation of the police powers of the states and labored very little 
with the issue of delegation of legislative powers. 

It is not entirely without significance that concerning international 
affairs, Congressional delegation of authority to the President has 
been upheld where legislative standards were meagerly defined and 
wide latitude of discretion was allowed to the executive department. 
In Brig Aurora v. United States,*' Congress had delegated to the 
President the power to revive legislation, which had forbidden trade 
with Great Britain and France and which had expired. The condition 
for the exercise of this power of reviving legislation was that the 
President should first find that Great Britain or France had failed to 
revoke discriminatory edicts against the commerce of the United 
States. Great Britain and France were at war, and the United States 
was becoming involved in the international conflict because of the 
damage done to American shipping by the blockading of the Euro- 
pean ports. All of these factors eventually led to the War of 1812. 
Of course, the President was in an advantageous position to discover 
through diplomatic services that important fact as to whether Eng- 
land or France had revoked such edicts, and it was said that the find- 
ing of such fact was but a mere ministerial function. But if the mat- 
ter was easily ascertainable, Congress could have called for an investi- 
gation of this fact and decided upon the wisdom and policy of reviving 
the Non-Intercourse Acts as of the time when it would appear to that 
body that such action was necessary. A sounder basis for explaining 
and approving the action of Congress is that the President has the 
dominant position when international matters are placed in issue. 

In United States v. Curtiss-Wright Export Company,®* a Joint 
Resolution of Congress, passed in 1934, authorized the President to 
prohibit the export of arms and munitions to the Governments of 
Paraguay and Bolivia, which were at war over boundary disputes. 
The legislative standard was vague and uncertain, leaving to the 
executive the discretionary function of forbidding such export if he 
found that such prohibition would contribute to the reéstablishment 
of peace between the two countries. Justice Sutherland, in writing 
the opinion of the Court, from which Justice McReynolds alone dis- 
sented, and in which Justice Stone did not participate, said: 


It is important to bear in mind that we are here dealing not 
alone with an authority vested in the President by an exertion 
of legislative power, but such an authority plus the very delicate, 
plenary and exclusive power of the President as the sole organ 
of international relations—a power which does not require as a 


51 Supra note 43. 
52 Supra note 1. 
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basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exercised in sub- 
ordination to the applicable provisions of the Constitution. It is 
quite apparent that if, in the maintenance of our international 
relations, embarrassment—perhaps serious embarrassment—is to 
be avoided and success for our aims achieved, congressional legis- 
lation which is to be made effective through negotiation and in- 
quiry within the international field, must often accord to the 
President a degree of discretion and freedom from statutory re- 
striction which would not be admissible were domestic affairs 
alone involved. Moreover, he, not Congress, has the better op- 
portunity of knowing the conditions which prevail in foreign 
countries, and especially is this true in time of war. He has his 
confidential sources of information. He has his agents in the 
form of diplomatic, consular and other officials. Secrecy in re- 
spect of information gathered by them may be highly necessary 
and the premature disclosure of it productive of harmful results.** 


In this case, Justice Sutherland truly applied the rule of “common 
sense and the inherent necessities of governmental coordination,” 
aptly worded in Hampton v. United States, supra. Applying his 
statement to the program of evacuation and relocation of Japanese- 
Americans, we can surely say that activation of the West Coast to 
repel an imminently threatened invasion by Japanese Imperial forces 
involves international affairs, that it was necessary to accord to the 
President and military officers discretion and freedom from statutory 
restriction, that confidential sources of information are available to 
them, that secrecy in respect of such information is highly necessary 
and that premature disclosure of such information would be produc- 
tive of harmful results. More fitted for the exercise of such functions 
are the Commander in Chief and his responsible officers, who have 
the benefit of immediate information and advice from military in- 
telligence facilities, than are the members of Congress, many in num- 
ber, burdened with parliamentary procedure, not charged with the 
direct responsibility of handling the armies in the field and handi- 
capped in their efforts to provide promptly sufficient precaution for 
the successful defense of the territory. 


Historical Precedents of Exercise of Executive War Power 


The contention that the President has extensive discretionary 
powers as Commander in Chief of the Army and Navy of the United 
States, and without implementing acts of Congress, is not without 
supporting historical precedents. Both Abraham Lincoln and Wood- 
row Wilson were denounced by many of their contemporaries as mili- 
tary despots and tyrannical dictators. Especially was this true of 


53 299 U. S. 304, 319-20, 57 Sup. Ct. 216, 81 L. ed. 255 (1936). 
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President Lincoln, who took the position that his capacity as Com- 
mander in Chief opened up to him extensive war powers that could 
not be exercised in peace times.** But it is not surprising that war 
time has been the occasion for expansion of executive powers because 
the waging of war calls for centralized authority and integrated ef- 
fort, more than the mere placing of military and naval units in the 
zone of battle and the direction of strategy and tactics in armed con- 
flict. Domestic problems of supply and production, including the 
prevention of sabotage and control of enemy espionage and propa- 
ganda, are inextricable elements in the compound. It is not the tem- 
porary exercise of extensive war powers by the President that con- 
stitutes a threat to individual liberty, the preservation of which is the 
goal and purpose of the doctrine of separation of powers, but rather 
it is the impetus given by war conditions to the permanent aggrandize- 
ment of executive powers beyond the war emergency. A clear 
recognition of the proposition that extraordinary rule-making powers 
are vested in the President as Comander in Chief only because of 
and during war would serve to place a check upon the continuance 
of such authority beyond the duration of the conflict. 

Following his theory, President Lincoln allowed ten weeks to 
transpire after Southern forces had fired upon Fort Sumter before 
he called Congress into session to declare war. In the meantime and 
without legislative authorization, he had pledged the credit of the 
United States for a quarter of a billion dollars, enlisted men into the 
Army and Navy, ordered a blockade of the ports of the Southern 
states and suspended the writ of habeas corpus in many localities. 

In the Prize Cases,*° the Supreme Court, divided five to four, 
affirmed Lincoln’s theory that during war time extensive discretionary 
and policy making powers are vested in the office of the President by 
virtue of his Constitutional capacity as Commander in Chief. With- 
out prior authority from Congress and before formal declaration of 
war, the President had proclaimed a blockade of the Southern ports 
and had directed the seizure and confiscation of vessels running the 
blockade. The minority opinion insists that the blockade was a null- 
ity because the powers exercised by the President were vested by the 
Constitution in Congress and that the President had no power to 
convert a loyal citizen of a Southern state into a belligerent enemy or 
confiscate his property as belonging to an enemy. The majority 


54 Corwin, op. cit. supra at 154-198. President Franklin D. Roosevelt is cur- 
rently taking the position of President Lincoln that extensive rule- making 
powers are opened up to the President as Commander in Chief during wartime. 
Franklin, War Power of the President: An Historical Justification of Mr. 
Roosevelt’s Message of September 7, 1942 (1942) 17 TuLane L. Rev. 217. 


552 Bl. 635, 17 L. ed. 459 (1863). 
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opinion, however, upheld the blockade despite the lack of legislative 
sanction and although formal declaration of war had not been made 
by Congress. The weakness of the majority opinion lies in its at- 
tempt to sustain the exercise of war powers by the President as 
derived from international law, but throughout the opinion is threaded 
the impelling argument that the imminent public peril of war opens 
up to the President, as Commander in Chief, extensive war powers, 
which he may exercise without prior authorization from Congress. 

The full import of the ruling in the Prize Cases is realized in the 
manner with which the Court dealt with the Act of Congress of 
August 6, 1862, which purported to approve, legalize and make valid 
all acts, proclamations and orders of President Lincoln, from the 
commencement of his tenure of office on March 4, 1861, as if they had 
been issued and done under the previous express authority and 
direction of Congress. Expressly reserving the point that the procla- 
mation establishing the blockade would have been effective and valid 
without such Act, the opinion summarily rules that any defect in the 
power of the President to issue the proclamation was perfectly cured 
by this Congressional ratification. 

The contention was made in behalf of the owners of the con- 
fiscated ships that the ratification statute violated the ex post facto 
clause of the Federal Constitution because the alleged offenses oc- 
curred before the enactment of the legislation. But the opinion 
answers this contention by the explanation that such objection might 
possibly have some weight in a criminal proceedings but not in an 
action in rem before a tribunal “administering public and inter- 
national law.” °° 

The Prize Cases are relied upon by the Government in meeting the 
challenge to the constitutionality of the evacuation and relocation pro- 
gram, arising out of several criminal cases in which Japanese-Amer- 
icans were indicted for violations of evacuation and curfew regula- 
tions.** Reliance is placed not only upon the principle that the pro- 


56 The contention that Pub. Law No. 503 is ex post facto may enter into a 
case where a Japanese American was indicted for violation of evacuation or 
curfew regulations, where the violation occurred before the enactment and ap- 
proval of the Act. This objection would seem to be insurmountable in such 
a case, and an indictment would fail, but not if the violation charged was sub- 
sequent to the passage of the law. 

57 Brief for the United States, Yasui v. United States, Case No. 10317, 
C. C. A. 9th, pp. 28, 34, 36, 43. United States v. Yasui, 48 F. Supp. 40 (D. C. 
Ore. 1942), United States v. Hirabayashi, 46 F. Supp. 657 (W. D. Wash. 
N. D. 1942) and United States v. Korematsu (unreported, N. D. Calif. 
1942) were combined on appeal and argued before the Ninth Circuit Court of 
Appeals, February 19, 1942, The three cases are indictments for violation of 
Public Law No. 503, making it a misdemeanor to violate curfew and evacuation 
regulations. The Government brief in the Yasui case purports to cover all 
assignments of error raised in the three cases. 
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gram is within the executive war powers but also upon the proposi- 
tion that Public Law No. 503 and appropriation legislation ratified 
the evacuation and curfew regulations and in effect established them as 
a Congressional program from the beginning. 

This theory of ratification of executive acts by Congress has be- 
come an established principle of law even in peacetime functions of 
the Government. In Swayne & Hoyt v. United States,** an Execu- 
tive Order had transferred the powers of the Shipping Board to the 
Secretary of Commerce but without prior legislative authorization. 
It was contended that this transfer of authority was invalid, but the 
Supreme Court ruled that the original lack of Congressional authori- 
zation had been remedied by legislative appropriations to the Depart- 
ment of Commerce for the purpose of carrying out the functions thus 
transferred and also by other legislation acknowledging that the func- 
tions of the former Shipping Board had been transferred to the Sec- 
retary of Commerce. This same principle of validation by ratification 
of unauthorized executive acts had been previously applied in a 
similar case involving the same functions, /sbrandtsen-Moller Co. v. 
United States.*® It is to be noted that the latter opinion qualifies the 
principle of ratification by pointing out that the order of the Secretary 
of Commerce in question was ministerial in nature and that it de- 
termined no rights and prescribed no duties to be performed by in- 
dividuals or companies interested or concerned in the power and 
authority which had been transferred. But in the later opinion in the 
Swayne & Hoyt case, this qualification was removed, and it was 
squarely ruled that even though the Secretary of Commerce had 
determined rights and prescribed duties before the ratification by 
Congress, these administrative acts were valid because Congress itself 
had the power to abolish the Shipping Board and transfer its powers 
to the Secretary of Commerce. Congress, therefore, had power to 


The Ninth Circuit Court of Appeals recently certified questions to the United 
States Supreme Court in the Hirabayashi and Yasui cases, raising issues as to 
the validity of the evacuation program and the curfew regulations. 11 L. W. 
1150. 


In the Yasui case, the Oregon federal District Court ruled that the curfew 
regulations were invalid as to American citizens of Japanese descent, but held 
that the defendant was an alien because of implied ratification of Japanese 
citizenship after attaining his majority. 

In the Hirabayashi and Korematsu cases, the federal District Courts upheld 
the constitutionality of the evacuation program as against American citizens of 
Japanese ancestry. 

See also, Ex parte Kanai, 46 F. Supp. 286 (E. D. Wis. 1942); Ex 
parte Ventura, 44 F. Supp. 520 (W. D. Wash. N. D. 1942). 

58 300 U. S. 297, 57 Sup. Ct. 478, 81 L. ed. 659 (1937). 

59 300 U. S. 139, 57 Sup. Ct. 407, 81 L. ed. 562 (1937). Cf. Tiaco v. Forbes, 
228 U. S. 549, 33 Sup. Ct. 585, 57 L. ed. 960 (1913); United States v. Heinzen 
& Co., 206 U. S. 370, 27 Sup. Ct. 742, 51 L. ed. 1098 (1907). 
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recognize and validate the performance of these functions by the 
Secretary of Commerce, even though the Executive Order was inef- 
fectual in its attempt to transfer the powers to that officer. 

Of course, the principle of ratification would be illogical if it were 
applicable in any case where Congress could not have authorized the 
exercise of the power in the first place, and the opinion in the Swayne 
& Hoyt case clearly recognizes this qualification. Hence, the impor- 
tant issue in the challenge of the constitutionality of the evacuation 
and relocation program becomes whether or not Congress could have 
authorized the program in the first place. 


Deprivation of Liberty Without Due Process of Law 


It is a well-established general doctrine that the existence of a state 
of war does not absolutely suspend the guaranties and limitations of 
the Federal Constitution.” With respect to the due process of law 
clause of the Fifth Amendment, this is just another way of saying that 
the exercise of war powers must not go beyond the exigencies of the 
occasion and cannot become an excuse for arbitrariness and unreason- 
ableness in meeting and handling the public peril of war. It does not 
mean that the constitutional guaranty of due process of law is an 
insurmountable barrier to the reasonable restraint of personal liberty 
during wartime and that the test of reasonableness is not to be adapted 


to the conditions and circumstances of war.** As a general proposi- 
tion, this fundamental right to move about within the jurisdiction 
without restraint is, of course, subject to the rights of other citizens * 
and yields to a reasonable exercise by the sovereign of regulatory 
police powers.®* The power to wage war purports to encompass in 
the fullest sense the preservation of the safety, health, propertv and 
lives of the citizenry. The waging of war is essentially the exercise 


60 Hamilton v. Kentucky Distilleries Co., supra note 2. Wu.LouGHBy, THE 
CONSTITUTIONAL LAW oF THE UniTep States (1929) § 1035. 


61 Home Bldg. & Loan v. Blaisdell, 290 U. S. 398, 426, 54 Sup. Ct. 231, 78 
L. ed. 413 (1934); United States v. Macintosh, 283 U. S. 605, 622, 51 Sup. 
Ct. 570, 75 L. ed. 1302 (1931). Closely analogous to the proposition that the 
reasonableness of restraint of personal freedom is to be determined by the con- 
ditions and circumstances of war is the application of the “clear and present 
danger” principle of the freedom of speech cases to a wartime situation. In 
Schenck v. United States, 249 U. S. 47 at 52, 47 Sup. Ct. 53, 63 L. ed. 470 (1919). 
Mr. Justice Holmes in writing for a unanimous Court recognized that in 
ordinary times the defendants could have said all they did and would have been 
within their constitutional rights but that the same freedom of expression in the 
circumstances of war created a clear and present danger of substantive public 
evils, which Congress had the power to prevent. Cf. Aikens v. Wisconsin, 195 
U. S. 194, 25 Sup. Ct. 3, 49 L. ed. 154 (1904); Gompers v. Buck’s Stove & 
Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. ed. 797 (1911); Bridges v. 
California, 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1941). 


62 Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 17 L. ed. 835 (1883). 
*8Halter v. Nebraska, 205 U. S. 34, 27 Sup. Ct. 419, 51 L. ed. 696 (1907). 
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of police powers.™ It is, therefore, appropriate to observe the extent 
to which freedom of locomotion can be restrained in peace times. 

In Jacobsen v. Massachusetts,®° a Massachusetts statute requiring 
individuals to appear and submit to smallpox vaccination was held 
valid. The Court pointedly observed that the personal liberty guar- 
anteed by the Constitution was not an unbridled license to act accord- 
ing to one’s own will but was subject to reasonable regulations by 
the sovereign authority for the health and safety of the general pub- 
lic. In Compagnie Francaise v. Board of Health,** a Louisiana stat- 
ute, empowering the board to exclude persons from a locality in- 
fested with a contagious or infectious disease, was held valid as a 
reasonable exercise of police power, whether the persons excluded 
were engaged in intrastate or interstate commerce. In Buck v. Bell,* 
a Virginia statute providing for the sterilization of inmates of a state 
institution, found after a prescribed hearing to be afflicted with heredi- 
tary insanity or feeble-mindedness, was upheld as a reasonable exer- 
cise of police power. Mr. Justice Holmes aptly commented that if 
public welfare may call upon competent citizens to sacrifice their lives 
it would be strange if imbeciles could not be compelled to make 
lesser sacrifices for the public good. In Ex parte Cutler,®* a Cali- 
fornia vagrancy statute prohibiting anyone from roaming about from 
place to place without any lawful business and providing for incar- 


64 WILLOUGHBY, op. cit. supra note 60, § 1033, §§ 1042-45. 

65 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905). This case involves the 
validity of a state statute, and the due process clause of the 14th Amendment 
is involved, whereas the relocation program is federal action and involves the 
due process clause of the 5th Amendment. But it is recognized that the due 
process of law clauses in both amendments have substantially the same mean- 
ing. French v. Barber Asphalt Paving Co., 181 U. S. 324, 329, 21 Sup. Ct. 
625, 626, 45 L. ed. 879, 884 (1901); Twining v. New Jersey, 211 U. S. 78, 
29 Sup. Ct. 14, 53 L. ed. 97 (1908). 

66 186 U. S. 380, 22 Sup. Ct. 811, 46 L. ed. 1209 (1902). Cf. Morgan Steam- 
ship Co. v. Louisiana Board of Health, 118 U. S. 455, 6 Sup. Ct. 1114, 30 L. 
ed. 237 (1886); Louisiana v. Texas, 176 U. S. 1, 20 Sup. Ct. 251, 44 L. ed. 
347 (1900). 

67 274 U. S. 200, 47 Sup. Ct. 584, 71 L. ed. 1000 (1927). Cf. Skinner v. 
Oklahoma, 316 U. S. 535, 62 Sup. Ct. 1110, 86 L. ed. 1655 (1942), in which 
an Oklahoma statute providing for sterilization of habitual criminals was held 
invalid as repugnant to the equal protection clause i in that the statutory definition 
of habitual criminal, three times convicted of crimes involving moral turpitude, 
excepted conviction of embezzlement, which was held to be intrinsically the 
same quality of public offense as grand larceny. The possibility that the statute 
was invalid as an unreasonable exercise of police power in that criminal conduct 
was not an inherited characteristic was recognized but not relied upon. 

681 Cal. App. (2d) 273, 36 P. (2d) 441 (1934). Mere idleness is not reason- 
able basis, however, for conviction of crime of vagrancy. Ex parte Hudgins, 
86 W. Va. 526, 103 S. E. 327 (1920). In Edwards v. California, 314 U. S. 
160, 62 Sup. Ct. 164, 86 L. ed. 133 (1941), the United States Supreme Court 
declared unconstitutional as a burden on interstate commerce a California statute 
making it a misdemeanor knowingly to bring into California a nonresident 
“indigent” person. See, Silverman, Human Cargo Still on the Go, the Edwards 
Case (1942) 10 Geo. WasuH. L. Rev. 528 
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ceration upon conviction as a vagrant, was held valid by a California 
District Court of Appeal as a reasonable exercise of police power to 
curb “the wandering propensities of individuals who might offer a 
menace to the peace and well-being of society.” Among the many 
other examples of statutory restrictions and regulations of freedom 
of movement, held valid in the furtherance of general welfare, public 
health, public safety and public morals are the appointment of a 
guardian of the person of mentally deficient or infirm persons, com- 
mitment to an institution of persons with psycopathic personalities 
even though no crime has been committed,” restraint and confine- 
ment without bail of material witness in criminal proceedings when 
the witness is attempting to leave the jurisdiction to avoid giving 
testimony.”* 

While these examples of the exercise of police power in peace 
times are of some probative value, more significant to the question of 
the constitutionality of the evacuation and relocation program are the 
opinions of the courts interpreting and defining the extent of the war 
powers of the Federal Government where direct impact has occurred 
against the personal right of freedom from restraint. Congress has 
the power to raise and support armies, and this generally stated and 
undefined power has been and is now being exercised to subject all 
male citizens in certain age groups to compulsory service in the armed 
forces, not merely depriving them of their personal liberty but com- 
pelling them to risk their lives for the general welfare of the nation. 
The courts are reluctant to question the discretion vested in the ad- 
ministrators of draft laws and recognize that the raising of armies is 
a master power, to be exercised without the hampering influence of 
anyone.” The refusal of the courts to interfere in the conscription 
of armies is not due entirely to reasons of expediency but is a recog- 
nition of the vast extent of the war powers. 

In the Sele¢tive Draft Law Cases,"* the contention was made by 
the appellants that the power to raise armies was limited to voluntary 
enlistments and that compulsory conscription was repugnant to the 
constitutional guaranties of individual liberty. Chief Justice White 


69 Flewwellin v. Jeter, 138 Fla. 540, 189 So. 651 (1939). Cf. Schafer v. 
Haller, 108 Ohio St. 322, 140 N. E. 517 (1923). 
wa v. Probate Court, 309 U. S. 270, 60 Sup. Ct. 523, 84 L. ed. 744 

71 United States v. Von Bonim, 24 F. Supp. 867 (S. D. N. Y. 1938). 

72 Troiana v. Heyburn, 245 F. 360 (E. D. Pa. 1917); Local Draft Board 
No. 1 v. Connors, 124 F. (2d) 388 (C. C. A. 9th, 1941). 

78 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918). The privilege of the 
native-born conscientious objector to avoid bearing arms comes not from the 
Constitution but from Acts of Congress, and the applicant for naturalization 
must assume this same obligation. United States v. Macintosh, supra note 33. 
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answered that such a contention “challenges the existence of all 
power, for a governmental power which has no sanction to it and 
which therefore can only be exercised provided the citizen consents 
to its exertion is in no substantial sense a power.” 


Class Legislation 


Of course, the Selective Draft laws, while amounting to no lesser 
invasion of the personal liberties of citizens than the evacuation and 
relocation regulations, do not meet with the clear-cut objection of 
discrimination against a particular group or class of citizens, even 
though exemptions from service are provided for some classes of 
persons, such as legislators, judicial officers and ministers.** The fact 
must be squarely faced that Japanese-Americans have been singled out 
as a class and deprived of their personal liberties. Had the discrim- 
ination been imposed by state legislation, the equal protection clause 
of the Fourteenth Amendment would have been placed in issue, but 
even under this Constitutional limitation a state may classify its 
citizens “with reference to an evil to be prevented, and if the class 
discriminated against is, or reasonably might be, considered to define 
those from whom the evil mainly is to be feared, it properly may be 
picked out.” ** But the equal protection clause is not applicable to 
Federal regulation,”® and mere discrimination is not violative of due 
process‘ unless the classification is unreasonable and arbitrary.”® 
Taking into consideration the imminent peril to the Pacific Coast 
area, the enormity of the task and the delay in time required to segre- 
gate the loyal Japanese-Americans from the disloyal, the speed with 
which activation of the coastal defense areas had to be accomplished 
because of the surprise of the Japanese attack, the grave responsibility 
assumed by the military commanders and the confidential nature of 
the information available to them, it would seem that the conclusion 
could not be reached that the evacuation of all Japanese-Americans 
from Pacific Coast areas was unreasonable and arbitrary. 


Ex Parte Milligan 


In United States v. Yasui,” the defendant had been indicted for 
violation of the curfew regulations promulgated by the Western De- 
fense Command. He waived his right to trial by jury and was tried 
before Judge Fee of the Federal District Court of Oregon. The de- 


7450 U. S. C. §202 (1940). 

75 CooLeEy, CONSTITUTIONAL LimiITATIons (8th ed. 1927) p. 813; Patsone v. 
Pennsylvania, 232 U. S. 138, 34 Sup. Ct. 281, 58 L. ed. 539 (1914). 

76,Currin v. Wallace, 306 U. S. 1 at 14, 59 Sup. Ct. 379, 83 L. ed. 441 (1939). 

77 United States v. New York, N. H. & H. R. Co., 165 F. 742, 746 (C. C. 
D. Mass. 1908). 

78 ROTTSCHAEFFER, HANDBOOK OF AMERICAN CONSTITUTIONAL LAw (1939) 
§ 238. 
79 48 F. Supp. 40 (D. C. Ore. 1942). 
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fendant’s contention was that he was a citizen of the United States 
by reason of his birth in this country and that the curfew regula- 
tions were unconstitutional as applied to him. The court found him 
guilty on the ground that he was an enemy alien and subject to re- 
straint.*° Whether this conclusion was right or wrong, it completely 
disposed of the case as far as the District Court judgment was con- 
cerned, yet Judge Fee presented in his opinion an elaborate, though 
unnecessary, review of Ex parte Milligan, *' assuming with little 
attempt at analysis that the curfew promulgations were the will of 
military leadership, not authorized by Congress, and concluding that 
the curfew regulations were invalid as to American citizens because 
martial law could not be exercised in Oregon when the territory was 
not actually invaded by the enemy and when the courts were open and 
civil government was functioning. Even though Judge Fee’s opinion 
in this respect was unnecessary to the judgment rendered, it sets 
forth an issue which cannot be disregarded in the challenge of the 
validity of the evacuation and relocation program. 

Ex parte Milligan was a habeas corpus proceedings brought in the 
federal circuit court of Indiana in 1865. Milligan, a civilian ** and a 
citizen of the United States, had been arrested by military authorities 
for allegedly aiding the Confederate cause and engaging in a con- 
spiracy to overthrow the Government. He was tried before a military 
commission, convicted and sentenced to death. Indiana at that time 
was not invaded by Confederate forces; the courts were open and 
civil government was functioning. Congress had previously author- 
ized the President to suspend the writ of habeas corpus but provided 
that any person held in custody by authority of the President should 
be discharged unless the grand jury convened in his district indicted 
him before its adjournment. The grand jury in Milligan’s district 
had adjourned without taking action against him. The federal cir- 
ject of Japan and by reason of the Fourteenth Amendment a citizen of the 
United States, that by becoming a propaganda agent for Japan under the super- 
vision of the Japanese Consulate General for the United States, he elected to 
retain his Japanese citizenship and abandon his status as an American citizen. 
See Perkins v. Elg, 307 U. S. 325, 59 Sup. Ct. 884, 83 L. ed. 1320 (1939). 

814 Wall. 2, 18 L. ed. 281 (1866). Cf. Ex parte Merryman, 17 Fed. Cas. 
144, No. 9487 (C. C. Md. 1861); Martin v. Mott, 12 Wheat. 19, 6 L. ed. 537 
(1827) ; Luther v. Borden, 7 How. 1, 12 L. ed. 581 (1849); Mitchell v. Har- 
mony, 13 How. 115, 14 L. ed. 75 (1851). See also, 8 Op. Atty. Gen. 365 (1857). 

82 Milligan was not a member of the armed forces of the Confederacy and 
had not come across enemy lines for sabotage and espionage purposes, and these 
facts distinguish the case from Ex parte Quirin, 317 U. S. 1, 63 Sup. Ct. 2, 
87 L. ed. 1 (1942), in which Nazi saboteurs were denied trial in civil courts. 
For a revealing analysis and report of the proceedings of the military tribunal 
and opinion of the United States Supreme Court in the saboteur cases, see 
Bernstein, The Saboteur Trial—A Case History (1943) 11. Geo. Wasn. L. Rev. 


131-190. See also, Schilling, Sabotewrs and the Jurisdiction of Military Com- 
missions (1942) 41 Micu. L. Rev. 481. 
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cuit court certified narrow issues to the Supreme Court. Even the 
majority opinion recognizes that the controlling question in the case 
was whether the military commission had jurisdiction to try and 
sentence Milligan. This issue might well have been decided on the 
ground that the military commission lacked jurisdiction (because 
Congress had not unqualifiedly suspended the writ of habeas corpus 
and in fact had expressly directed that the usual procedure of in- 
dictment by a grand jury be followed. But the majority opinion 
went much further and if followed to its logical extreme amounts to a 
declaration that Congress and the President are powerless to author- 
ize military leaders to exercise control over the rights of civilians, no 
matter how urgent the need and how imminent the threat of invasion, 
unless the invasion is real and actual and the courts are closed and 
civil administration deposed.** Justice Davis benignly commented 
that the theory of necessity upon which the contrary view is based is 
false because the Federal Government had ample powers under the 
Constitution, without the necessity for suspension of civil liberties, to 
preserve its existence, as proven by the fact that the Government had 
just survived the crisis of the Civil War.** But no mention did he 
make of the numerous instances in which President Lincoln had as- 
sumed complete control as Commander in Chief and exercised legis- 
lative powers without authority from Congress.** Nor did he qualify 
his definition of martial law by conceding that Congress might vest in 
the military officers war powers over civilians subject to the consti- 
tutional limitation that their exercise be reasonable under the circum- 
stances and conditions prevailing, and not arbitrary and capricious. 
The concurring opinion of four Justices, written by Chief Justice 
Chase, refused to subscribe to the import of the rigid definition of 
martial law,** basing their conclusions on the construction of the 
statute involved and denying that constitutional limitations required 
actual invasion and overthrow of civil government before war powers 
could be exercised to control civilians in the face of great and im- 
minent public danger.*? 

The views expressed in the majority opinion have been aptly de- 
scribed as a “page torn from the constitutional history of England.” ** 
Certainly the dicta of Justice Davis closely parallel the quotations 
from early 19th century English authorities contained in the reported 
arguments of James A. Garfield.*® But English jurists have long 

834 Wall. at 127. 

84 Td. at 121. 

85 Corwin, op. cit. supra at 157. 

864 Wall. at 141. 

87 Id. at 140. 

88 Fairman, The Law of Martial Rule and the National Emergency (1942) 


55 Harv. L. Rev. 1253, 1254. 
894 Wall. at 42-60. 
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since abandoned this rigid doctrine despite the assurances of the 
Magna Carta,” and at least so far as the exercise of martial rule by 
Governors of states is concerned, the American courts have refused 
to hold that military force cannot, so long as the courts remain open 
and civil government prevails, be called into play to assist civil officials 
in meeting critical emergencies and quelling widespread lawlessness.” 

Bottomed on its own facts, Ex parte Milligan is deserving of the 
prominence it has held as a leading case in the field of civil liberties. 
However, its broad definition of martial law cannot be taken to pre- 
clude once and for all the exercise of war powers by military officials 
under authority conferred by the President and Congress. 

The War Relocation Authority program seems properly to be 
classified as an exercise of war time police powers, and not as an 
application of martial rule. Its validity depends upon whether the 
invasion of the civil liberties of the Japanese-Americans is reasonable 
or arbitrary and in excess of requirement for the protection of the 
general public from the consummation of the threat of invasion by the 
Japanese Imperial forces. This test is not easy of application because 
of the necessary secrecy of information gathered by military intelli- 
gence services and because of the difficulty of ascertaining to what 
extent Japanese-Americans feel bound to oriental beliefs and to the 
Japanese Emperor. But in view of the effectiveness of the Japanese 


espionage services in Hawaii and the various other factors entering 
into the whole problem, including the difficulties of segregation and 
the possibility that harm to the war effort could have arisen from this 
group, it does seem that the constitutionality of the program is sup- 
ported. 


Roatp A. HoGENSON. 


9° Carr, A Regulated Liberty—War-Time Regulations and Judicial Review 
in Great Britain (1942) 42 Cor. L. Rev. 339. 

91 Moyer v. Peabody, 212 U. S. 78, 29 Sup. Ct. 235, 53 L. ed. 410 (1909) ; 
Hatfield v. Graham, 73 W. Va. 759, 81 S. E. 533 (1914); State ex rel. O’Con- 
nor v. District Court, 219 Iowa 1165, 260 N. W. 73 (1935). Cf. Bishop v. 
Vandercook, 228 Mich. 299, 200 N. W. 278 (1924); Sterling v. Constantin, 
287 U. S. 378, 53 Sup. Ct. 190, 77 L. ed. 375 (1932). 


The contention might be made that the procedure to dispel the imminent public 
peril arising out of the concentration of Japanese-Americans in Pacific Coast 
states should have been a general declaration of martial rule, forcibly suspend- 
ing the right to resort to the courts and placing all persons within the area 
under military government. The arbitrariness of subjecting the entire popula- 
tion to military control in order to provide safeguards against evils emanating 
from a particular class is probably the practical reason why this course of action 
was not followed. Such a proposal seems to imply that the exercise of war 
powers must be exclusive or they cannot be applied at all. No intermediate 
ground is recognized for reasonable discrimination. Cf. Ex parte Zimmerman, 
132 F. (2d) 442 (C. C. A. 9th, 1942), concerning the administration of Hawaii 
by martial rule following the attack on Pearl Harbor; King, Legality of Mar- 
tial Law in Hawaii (1942) 30 Cav. L. Rev. 599-633. 
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THE GENEVA CONVENTION ON TREATMENT OF PRISONERS OF WAR 


The horrifying news released by President Roosevelt on April 
twenty-first that the Japanese had executed some of the eight Ameri- 
can aviators captured from Major General James H. Doolittle’s raid 
on Japan sent a chill to the heart of every non-Axis nation. It was 
the most flagrant violation of the Geneva Prisoners of War Conven- 
tion of 19291 that had been perpetrated to date in World War II. 
Although not a ratifying party to the Convention, Japan had signified 
to the Department of State on February 15, 1942, two months after 
the outbreak of hostilities between the United States and Japan, that 
she would apply it reciprocally to American prisoners of war.” This 
arrangement was welcomed by the whole civilized world, for it sig- 
nified that Japan would accord to the many hundreds of American 
prisoners taken during the first weeks of the war the humane set of 
principles laid down in the ninety-seven articles of the Convention. 
It augured humane treatment, adequate food, medical care, freedom in 
the exercise of religion, information bureaus to exchange lists of 
prisoners, and a specific procedure to be followed in trial and punish- 
ment for alleged crimes. 

In its release to the press dated May 23, 1942,* the Department of 
State stated as follows: “The German, Italian, and Japanese Govern- 
ments are apparently abiding by their undertaking to apply to pris- 
oners of war the Geneva Prisoners of War Convention.” It was a 
stunning blow to civilized nations when Japan less than a year later 
chose to ignore important provisions of the Convention, refusing to 
recognize the American airmen as prisoners of war and claiming that 
they had intentionally bombed non-military installations and fired on 
civilians. By that decision Japan violated a declaration of international] 
military law that years of experimentation and negotiation had pro- 
duced. 

According to Norman H. Davis, Chairman of the American Red 
Cross, the Geneva Convention of 1929 on the treatment of prisoners 
of war was the direct outcome of the International Red Cross Com- 
mittee’s efforts to bring about the revision of conventions to ameliorate 
conditions, based on the experience of 1914-19184 Actually, the 
groundwork for such a treaty was laid early in the history of this 
country. In 1785, the United States entered into a treaty with Prus- 
sia which contained a formal agreement covering the treatment of 


1 Treaty Series 846; 47 Stat. 2021 (1929). 

2 Department of State Bulletin, May 23, 1942, p. 446. 

3 Id. at 447. 

4 Flory, Prisoners oF War (1942). Introduction by Norman H. Davis. 





506 THE GEORGE WASHINGTON LAW REVIEW 


prisoners of war.® During the Civil War, the United States War 
Department issued a general order® for the use of the Union Army 
which was probably the first comprehensive codification of interna- 
tional law relating to prisoners of war issued by any government. 
Accepted in principle by the Confederacy, it formed a working agree- 
ment destined to be copied in later treaties and conventions.’ The 
following year, 1864, a conference was called in Geneva which re- 
sulted in a convention for the amelioration of the condition of 
wounded soldiers in the field. This was followed in 1874 by the 
Brussels Convention which, although never ratified, provided the 
basis for the First Hague Convention of May 18, 1899.° 

Each of these in turn paved the way for the Hague Convention of 
October 18, 1907, respecting the laws and customs of war on land.?° 
This Convention which was in effect in 1914 at the outbreak of the 
first World War was a long step toward the achievement of a hu- 
manitarian code for the protection of war prisoners. It had one 
serious defect—a defect which drained away its life blood at the very 
moment when the Convention was destined to meet its acid test. 
Article 2" provided that it should be effective only if all the bellig- 
erents are parties to the Convention. The entrance into the war of 
Montenegro and Serbia, non-ratifying states, rendered the carefully 
formulated code legally inoperative among the belligerents which had 
ratified. The Convention was a nullity except insofar as it was 
declaratory of existing international law which, of course, was bind- 
ing on all belligerent nations in any event. The work of the treaty- 
makers was not a total loss, however; it had a profound effect on the 
treatment accorded military prisoners by the warring nations. The 
position of the United States was evidenced in a telegram from Secre- 
tary of State Lansing to Stovall, United States Minister to Switzer- 
land, disclaiming the binding effect of previous treaties..* It was 


58 Stat. 84, 96 (1785). 

®U. S. War Department, G. O. No. 100 (1863). 

7 FLory, op. cit. supra note 4, p. 19. 

8 Treaty Series 377; 22 Stat. O40 (1864). This Convention was revised in 
1906, 35 Stat. 1885 (1906), and extended to maritime warfare in 1907, 36 Stat. 
2371 (1907). 

9 32 Stat. 1803 (1899). 

10 Treaty Series 539; 36 Stat. 2277 (1907). 

11 36 Stat. 2290 (1907): “The provisions contained in the Regulations men- 
tioned in article 1 are only binding on the Contracting Powers in case of war 
between two or more of them. These provisions shall cease to be binding from 
the time when, in a war between Contracting Powers, a non-Contracting Power 
joins one of the belligerents.” 

12 ForEIGN RELATIONS OF THE UniTEeD States (1918) Supp. II, p. 50: “De- 
partment has never received reply from German Government in answer to 
proposal contained in its 1800, April 24, that certain provisions of the Geneva 
Convention of 1906 and of the Hague Convention No. X of 1907 be by agree- 
ment adopted as a modus vivendi by the Governments of Germany and the 
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true, none the less, that the State Department considered the Hague 
Convention binding to the extent that it declared existing interna- 
tional law.** The War Department likewise recognized its force and 
General Pershing accordingly instructed the Provost Marshal General 
“to follow the principles of the Hague and Geneva Conventions in the 
treatment of prisoners although these were not recognized as binding 
in the present war.’’** Due to the nonapplication in full force of the 
Hague Convention, it became necessary for the warring states to 
enter into separate agreements concluded through intermediary rep- 
resenting Powers, in order to reach specific understandings on many 
of the points already covered in the Convention. The difficulties of 
this situation can be appreciated from the fact that the American- 
German agreement, the result of months of study and negotiation, 
was not signed until November 11, 1918, the day of the Armistice.*® 

With this rich background of trial and error, success and failure, 
the representatives of forty-seven nations met in Geneva in 1929 to 
formulate a new set of rules which would guarantee humane and 
civilized treatment of persons taken captive in future wars. Using as 
the basis for discussion, a tentative draft supplied by the Interna- 
tional Red Cross, the delegates on July 27, 1929, signed the Geneva 
Convention Relating to the Treatment of Prisoners of War,?® a docu- 
ment which was declaratory and also made new international law.?” 


Article 82 of the 1929 Convention provides in part: “In case, in time 
of war, one of the belligerents is not a party to the Convention, its 
provisions shall nevertheless remain in force as between the bellig- 
erents who are parties thereto.”?* The signers of the treaty thus in- 


United States as outlined in Department’s telegram under reference. You may 
inform the International Committee Red Cross that this Government does not 
consider Geneva Convention binding in present war on account of provisions of 
article 24 thereof, and because all belligerents not signatory to Convention. 
Similar interpretation has been constantly given to Hague Convention since 
beginning of war in 1914.” 

Id. at 34. Acting Secretary of State Polk to Minister in Switzerland (Stov- 
all): “. .. the United States does not regard the Hague conventions as ap- 
plicable in the present war.” 

13 Jd. at 7. The Secretary of State to the Secretary General of the War Coun- 
cil of the American Red Cross (Cutcheon): “Inasmuch as all the powers en- 
gaged in the present war are not parties to the Convention, the Department of 
State regards it as not binding as between the belligerents in the present war. In 
so far as the rules set forth in the Convention are declaratory of international 
law, they are of course obligatory as being a part of the law of nations, but 
not by virtue of the Convention in which they are laid down.” 

14 Final Report of Gen. John J. Pershing (1920), p. 85. 

15 FOREIGN RELATIONS OF THE UNITED StaTeEs (1918) Supp. II, pp. 103-157. 
Footnote, p. 103: “This agreement, having been superseded in effect by the 
terms of the Armistice, signed on the same day, was never ratified.” 

16 Treaty Series 846; 47 Stat. 2021 (1929). On the same date a new Red 
Cross Convention was signed; Treaty Series 847, 47 Stat. 2074 (1929). 

17 Cf, Fiory, op. cit. supra note 4, p. 23. 

18 47 Stat. 2059 (1929). 
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sured its full force and effectiveness at all times as between ratifying 
parties. 

When World War II broke loose in all its fury, the Geneva Con- 
vention stood its ground. Forty-one nations have now deposited at 
Geneva instruments of ratification or of adherence, including all of 
the major powers at war today with the exception of Japan and 
Russia.’® 

The terms of the Convention are clear-cut and comprehensive. 
Intended to cover all of the important questions of international prac- 
tice that may arise, they have in fact been applied with considerable 
success thus far in World War II. The agreement is set forth in 
eight titles. Title I, General Provisions, makes it applicable 


(1) To all persons mentioned in Articles 1, 2, and 3 of the 
Regulations annexed to the Hague Convention of 1907, and cap- 
tured by the enemy.” 


(2) To all persons belonging to the armed forces of belliger- 
ents captured by the enemy in the course of military operations at 
sea or in the air. 


It further provides that prisoners of war are in the power of the 
hostile Power, but not of the individual or corps who have captured 
them. . . . They must be humanely treated and protected against 
acts of violence. Their person and their honor must be respected. 
Measures of reprisal against them are prohibited. 

The only provision of Title I which had been openly violated by a 
state claiming adherence to the Convention prior to the Japanese 
incident was the prohibition against reprisals contained in Article 2. 


19 The nations which have deposited at Geneva instruments of ratification or 
of adherence are: Aden, United States of America, Australia, Belgium, Bolivia, 
Brazil, Bulgaria, Burma, Canada, Chile, China, Colombia, Czechoslovakia, 
Denmark, Egypt, El Salvador, Estonia, France, Germany, Great Britain, Greece, 
Hungary, India, Iraq, Italy, Latvia, Lithuania, Mexico, Netherlands, New 
Zealand, Norway, Poland, Portugal, Rumania, Spain, Sweden, Switzerland, 
Thailand, Turkey, Union of South Africa, and Yugoslavia. 

20 Annexed Regulations: 

“Art. 1. The laws, rights, and duties of war apply not only to armies, but 
also to militia and volunteer corps fulfilling the following conditions: 

1. To be commanded by a person responsible for his subordinates ; 

2. To have a fixed distinctive emblem recognizable at a distance; 

3. To carry arms openly; and 

4. To conduct their operations in accordance with the laws and customs of war. 

In countries where militia or volunteer corps constitute the army, or form 
part of it, they are included under the denomination ‘army.’ 

Art. 2. The inhabitants of a territory which has not been occupied, who, on 
the approach of the enemy, spontaneously take up arms to resist the invading 
troops without having had time to organize themselves in accordance with 
Article 1, shall be regarded as belligerents if they carry arms openly and if 
they respect the laws and customs of war. 

Art. 3. The armed forces of the belligerent parties may consist of com- 
batants and noncombatants. In the case of capture by the enemy, both have a 
right to be treated as prisoners of war. [Footnote in the original.]” 
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When a small British Commando party of ten officers and men 
raided the little-known Channel island of Sark on the night of Octo- 
ber 3, 1942, a spark was touched off which threatened to destroy 
3ritish and German adherence to the terms of the Convention. A 
Nazi officer and four soldiers were taken during the raid and for 
safekeeping were trussed to their captors. From Berlin came an im- 
mediate protest—accusing the British of having ordered prisoners’ 
hands bound during the Dieppe raid and now again at Sark.” 
London frankly admitted the fettering at Sark, calling it a natural 
nighttime precaution taken during dangerous operations behind enemy 
lines and not violative of the Convention. The shackling of prisoners 
at Dieppe, they said, had been “unauthorized” and a countermanding 
order had been quickly issued. Germany, however, was not satisfied 
and on October eighth ordered the manacling of 1,376 British sol- 
diers, mostly Canadian, who had been taken at Dieppe. The vicious 
circle of reprisal was under way. German prisoners in Canada, to 
the same number, were reported handcuffed in retaliation. When 
3ritain proposed that the Swiss Government investigate the original 
German charges, the German Foreign Office let it be known that the 
Axis Nations were considering the advisability of denouncing the 
Geneva Convention.** Since customary international law sanctions 
the strategy of reprisal exercised against prisoners of war,”* the 


abandonment of this provision of the Convention would mean a long 
step backward in the history of “civilized” warfare. Fortunately, the 
matter rested there. To date, no similar violation has been an- 
nounced." The refusal of the United States to retaliate in kind on 
Japanese prisoners after the execution of the American aviators is a 
strict adherence to the terms of the Convention. The State Depart- 


21 Time (October 19, 1942) p. 27. 
22 Time (November 2, 1942) p. 36. 
Nation (November 7, 1942) p. 466. 

23 Flory, op. cit. supra note 4, p. 44: “Despite the number of states which 
have ratified the code of 1929, it seems reasonable to assume that reprisals, 
with prisoners cf war as the objects, are permissible within the limits of cus- 
tomary international law.” 

ForEIGN RELATIONS OF THE Unitep States (1918) Supp. II, pp. 19-21. The 
Secretary of State to the Ambassador in Spain (Willard): “The Government 
of the United States cannot but regard with alarm the possible effect which 
these reports of the inhumane treatment of American prisoners in Germany, if 
continued, may exert upon public opinion in the United States, resulting in an 
almost certain demand from the people that retaliatory measures be visited upon 
the large number of German prisoners now held in my country.” 

24 The Washington Post, March 26, 1943, p. 1, carried a story from Inter- 
national News Service of a report via Nazi-controlled Paris radio that American 
and British hostages in Axis hands would be executed unless the Allied aerial 
bombardment of the Continent was halted. The broadcast declared that Anglo- 
American prisoners will be held responsible with their lives for outrages against 
civilians of Germany and France. There has been no report that this threat 
was put into effect. 


8 
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ment’s reply to the Japanese Government, April 12, 1943,?° makes 
clear that any punishment emanating from the United States will be 
directed against the responsible Japanese officials, not against pris- 
oners or internees. 

Title II, Capture, requires that every prisoner of war is bound to 
give his true name and rank, or else his regimental number. Co- 
ercion may not be used on prisoners to secure information relative 
to the condition of their army or country. Prisoners who refuse to 
answer may not be threatened, insulted, or exposed to unpleasant 
or disadvantageous treatment. Money may not be taken away from 
a prisoner except by order of an officer and if taken must be entered 
to the account of the prisoner. Identification documents, insignia of 
rank, and objects of value may not be taken from prisoners. 

Under the heading Captivity, Title III provides for the evacuation 
of prisoners of war within the shortest possible period after their 
capture to depots located in a region far enough from the zone of 
combat for them to be out of danger. Only prisoners who, because of 
wounds or sickness, would run greater risks by being evacuated than 
by remaining where they are may be temporarily kept in a danger 
zone. Prisoners of the American Army are transported to the United 
States in custody of the Provost Marshal General and sent to camps 
well inland.*® Many of those taken by the British have been trans- 
ported to Canada and to the United States. The Department of State 
in a note delivered to the British Government by the Secretary of 
State on February 25, 1943,?7 stated: “This Government under- 
stands that, in addition to the refugee classes under immediate con- 
sideration, the British Government has certain undertakings for the 
care of British evacuees and prisoners of war. Likewise, the Govern- 
ment of the United States has certain similar undertakings, as fol- 
lows . . .(3) This Government has established other camps for pris- 


25 The New York Times, April 22, 1943, p. 4: “The American Government 
will hold personally and officially responsible for those deliberate crimes all of 
those officers of the Japanese Government who have participated in their com- 
mitment and will jin due course bring those officers to justice.” 

26 Almost since the start of the African campaign, newspapers and period- 
icals have carried stories and pictures of long lines of Italian prisoners cap- 
tured in Tunisia. See The Washington Post, March 28, 1943; The Sunday 
Star, Washington, March 28, 1943; Loox (April 20, 1943) p. 62. News that 
Axis prisoners had begun to arrive in the United States leaked out when 
Fiorello H. LaGuardia, Mayor of New York, told the Italians in an overseas 
broadcast that he had had a “most interesting talk” with eight Italian generals, 
including General Annibale (‘ ‘Electric Whiskers”) Bergonzoli, veteran of 
Ethiopia whom the British captured in Libya two years ago. Bergonzoli had 
been previously reported as interned in a prison camp in India. Time (Novem- 
ber 2, 1942) p. 36. Shortly after this, the Army released part of the story. 
NEWSWEEK (March 29, 1943) p. 32. 


27 Department of State Press Release, No. 94, March 3, 1943, p. 3. 
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oners of war which are now in use and in which, by arrangement, 
there will also be placed large numbers of United Nations pris- 
oners....” 

The Germans and Italians have likewise been observing the pre- 
caution of removing prisoners from the immediate war zones. The 
Germans have more than 150,000 British prisoners held in camps in 
Germany which have been visited by representatives of the Inter- 
national Red Cross, the War Prisoners Aid of the Y.M.C.A., and 
the Swiss Government. News of forty American prisoners of war, 
mostly from the air forces, was gathered from some of the 787 British 
who were exchanged at Mersin, Turkey, for 863 Italians and Ger- 
mans in a unique exchange of ablebodied prisoners during this war.** 
The Americans were being held at Camp 21 near Rome. Other 
Americans captured in Tunisian fighting were sent to a prison camp 
at Chieti, Italy, 100 miles northeast of Rome.*® Transfers to areas 
beyond the fighting zone appear to have been carried out with the 
speediness demanded by Article 7 of the Convention. 

sy Article 8, belligerents are bound mutually to notify each other 
of their capture of prisoners within the shortest period possible, 
through the intermediary of the information bureaus. Under the 
terms of an executive agreement between the United States and 
Germany,* the German Armed Forces Information Service located 
at Hohenstaufenstrasse 47, Berlin W. 30, supplies information re- 
garding members of the American Armed Forces taken prisoners by 
Germany to the Legation of Switzerland designated by the American 
Government as protecting power as well as to the Central Informa- 
tion Office for Prisoners of War at Geneva. The Prisoners of War 
Information Bureau in the office of the Provost Marshal General of 
the United States Army furnishes a like service with regard to Ger- 
man prisoners taken by the United States. The greatest number of 
American prisoners are held captive by the Japanese, many of them in 
the Philippine Islands. Japan by decree of December 27, 1941, estab- 
lished a Prisoners of War Information Bureau in Tokyo.*! The 
Japanese Government, however, was slow to release the names of 
prisoners and by November, 1942 had reported the names and ad- 
dresses of only 1155 members of the United States armed forces 
taken prisoners of war.** Several hundred more have been officially 


28 The Evening Star, Washington, March 23, 1943. 
The Washington Post, March 26, 1943. 
29 The Evening Star, Washington, April 8, 1943. 
30 Executive Agreement Series 255; 56 Stat. 1507. 
31 Department of State Bulletin, January 31, 1942, p. 92. 
American Red Cross Press Release, January 30, 1942. 
32 Office of War Information, Press Release 733, November 2, 1942. 
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reported since then, but it is unofficially estimated that there are 
17,000 American soldiers, 11,000 Philippine Scouts, and an unde- 
termined number of troops of the Philippine Army in Japanese 
hands.** Total figures released by the Army and Navy Departments 
April 24, 1943, report 10,628 Americans taken prisoner in the various 
theaters of war.** 

Belligerents are further bound by Article 8 to inform each other 
of the official addresses to which the correspondence of their families 
may be sent to prisoners of war. As soon as possible, every prisoner 
must be enabled to correspond with his family himself, under the 
conditions provided in Articles 36 et seq., and to receive individual 
parcels by mail containing food and clothing. When information 
bureaus have been slow in supplying this information, the Red Cross, 
the Y.M.C.A., and the Apostolic Delegation of the Holy See have 
frequently been successful.*® 

Letters and packages intended for prisoners of war or dispatched 
by them are exempt from postal charges in the countries of origin and 
destination as well as in the countries en route.*® Pursuant to these 
provisions, a new and simplified procedure has been arranged by a 
committee composed of representatives of the State, War, Navy and 
Post Office Departments, the Office of Censorship, Board of Eco- 
nomic Warfare, and the American and International Red Cross.** 
Under the plan one package may be mailed every sixty days to each 
prisoner of war or internee whose address has been reported to the 
enemy holding Power. It is not possible for next-of-kin or designated 
beneficiaries to send packages to prisoners of war or internees whose 
addresses have not been so reported. Official United States labels 
bearing name and address are issued to next-of-kin by the Provost 
Marshal General’s Office without request. This plan supplements 
the program of the American Red Cross which sends its own gift 
parcels as regularly as transportation can be arranged to all United 
States prisoners and internees whose locations are known. 


33 The New York Times, April 22, 1943. 

34 Office of War Information, Press Release 1701, April 24, 1943. 

85 The Apostolic Delegate in Washington receives news concerning prisoners 
of war direct by radiogram and thereupon informs the Bishop of the appropriate 
diocese who in turn transmits to the family the address and mailing instructions 
for the prisoners. THe CATHoLic Review (April 16, 1943) p.1: “On the day 
the Delegation told of the plan, two consignments of the names and addresses of 
prisoners of war had been received. One contained 61 names and the other 101.” 

36 Article 38, Geneva Prisoners of War Convention. See also U. S. OrricraL 
PostaL GuipE (July, 1940) Part I1—International, par. 32 (a), p. 19. 

87 Office of War Information, Press Release 733, November 2, 1942, and 
Press Release 1288, February 17, 1943, give instructions for proper labeling 
and list the articles of food, clothing, smoking accessories, games, and sporting 
a which may be sent prisoners of war. They also list prohibited 
articles. 
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Shipments to prisoners held in custody by the Japanese have been 
difficult. Prolonged negotiations by the International Red Cross Com- 
mittee in Tokyo, Shanghai, and Hong Kong,** and messages dated 
July 30, August 29, and September 18, 1942 ** sent by the Secretary 
of State to the Japanese Government, through the Swiss Government 
representing American interests, have thus far proved fruitless.* 
Japan has refused safe conduct for a neutral vessel to carry prisoners 
of war relief supplies regularly to the Far East. Japan did agree 
to the sending of a certain amount of aid for prisoners on the neutral 
diplomatic exchange ship, the Gripsholm, which sailed from New 
York on June 18, 1942 to the neutral port of Lourenco Marques in 
Portuguese East Africa. From there the supplies were transshipped 
to Japan where distribution was made by the International Red Cross 
delegate to prisoners in Japan, Occupied China, and the Philippines.* 

In anticipation of the Gripsholim’s second diplomatic exchange voy- 
age, much larger quantities were loaded, but the sailing has not yet 
taken place as negotiations for the exchange are still in progress. The 
Japanese Government has not consented to the transportation of 
additional supplies by any other means, nor to the appointment of 
International Red Cross delegates in the Philippines and Singapore.** 

A different side of the picture is presented by the success of the 
International Red Cross in getting supplies to British, American, and 
other prisoners held captive in Germany.** The Prisoners of War 
Departments of the British Red Cross and the American Red Cross 
have supply systems of weekly parcels to captives containing food 
and cigarettes. An average of 170,000 parcels is sent each week to 
the International Red Cross depot at Geneva and the Red Cross is 
assured by acknowledgments from prisoners that nearly all are re- 
ceived. The last official figure from Geneva showed that loss for 
pilferage en route did not exceed one parcel in 1250. Dr. Darius A. 
Davis, formerly in charge of War Prisoners Aid in Europe, has seen 
the work in camps in Germany and is convinced that the aid reaches 


38 American Red Cross Bulletin 314, February, 1943. 
39 Department of State Bulletin, September 5, 1942, p. 741. 
Id. September 19, 1942, p. 768. 

40 Jd. April 10, 1943, p. 295. 

41 The cargo consisted of 20,000 American Red Cross parcels, 1,000,000 cig- 
arettes, 10,000 tons of smoking tobacco, $50,000 worth of medical supplies, and 
quantities of clothing and other necessities furnished by the War and Navy 
Departments. 

42 Article 78, Geneva Prisoners of War Convention, provides that relief 
societies for prisoners of war, lawfully constituted, shall receive every facility 
for the efficient performance of their humane task within the bounds imposed by 
military necessities. 

43 The Evening Star, Washington, April 28, 1943, p. A-2. 

ConTEMPORARY ReviEw (December 1942) p. 352. 
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the prisoners and that the Geneva Convention is observed.** He tells 
of seeing food sent by England under Red Cross auspices, enough for 
19,000 war prisoners for three weeks, stored and kept inviolate at a 
camp in the very midst of German civilian and military need. 

Individual shipments of books to prisoners of war are permitted 
by Article 39 of the Convention. According to a neutral Y.M.C.A. 
secretary who visited a German prison camp recently in connection 
with the work of War Prisoners Aid, “there are 2,000 books which 
were just being unpacked . . . enough novels, but not enough language 
study books.” *® Study books to learn Italian, Spanish, French, and 
German are wanted. He stated that between fifty and sixty pris- 
oners at the camp are preparing for examinations; twenty of them 
for London University, the rest in commerce and law. The aim of 
War Prisoners Aid is to establish a “university within barbed wire.” 
This dovetails with Article 17 of the Convention which provides that, 
so far as possible, belligerents shall encourage intellectual diversions 
and sports organized by prisoners of war. At Oflag 9 A/Z, an 
officers’ prison camp in Germany, baseball equipment sent from 
New York was distributed to prisoners, and at Camp 21 in Italy, 
Larry Allen, Associated Press correspondent captured at Tobruk 
last July, organized a baseball team and taught the game to the 
British.*® 

Other rights and duties of prisoners of war are laid down in 
general terms by Title III of the Convention. The prisoners may be 
interned in a town, fortress, or enclosed camp but may not be im- 
prisoned except as an indispensable measure of safety nor held in 
unhealthful regions or injurious climates. Their barracks must af- 
ford all possible guarantees of hygiene and healthfulness. They must 
receive medical treatment and be allowed complete religious freedom. 
The food ration must be equal in quantity and quality to that of 
troops at base camps of the holding Power. 

This stipulation regarding food, contained in Article 11, had the 
curious effect of providing for Italian and German prisoners captured 
by the British a ration superior in amount to that received by civil- 
ians in England, since the ration allowed British base troops is larger 
than that allotted civilians. The same thing is true of British pris- 
oners in Germany according to International Red Cross inspectors 
who have reported that under present conditions there can be no 
question that the British prisoners are the best fed people on the 
continent of Europe, outside the neutral countries. They eat the 


44 Survey MIpMONTHLY (September 1942) p. 233. 
45 The New York Times, April 1, 1943. 
46 The Evening Star, Washington, March 23, 1943. 
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same food as their captors in addition to receiving nearly every week 
from the British Red Cross a ten-pound package of supplementary 
food items. American prisoners are on an equal footing. The United 
States Army, when it has to make substitutes for scarce foods, goes so 
far as to calculate caloric values so that prisoners’ rations are kept 
strictly within the terms of the Convention.* 

The anxiety voiced by many Americans on the subject of food for 
Japanese-held prisoners was expressed by Secretary of State Hull in 
his note of September 18, 1942 ** to the Japanese Government con- 
cerning relief for American prisoners of war: “In this connection, 
this Government desires to point out that the dietary habits of Amer- 
icans are different from those of the Japanese people and that this 
Government is accordingly anxious to supplement the basic Japa- 
nese rations by supplies of a type more characteristic of the usual 
American diet.” The Japanese have promised to give American 
prisoners occidental food. 

Officer prisoners, under Article 23 of the Convention, must re- 
ceive from the detaining Power the same pay as officers of cor- 
responding rank in the army of that Power, provided this pay does 
not exceed that to which they are entitled in their own army. The 
labor of private soldiers may be utilized by the holding Power with 
payment of wages in accordance with the rates in force for soldiers 
in the national army doing the same work or, if no such rates exist, 
according to rates in harmony with the work performed.*® 

Article 31 prohibits the use of prisoners for labor directly affecting 
war operations, especially the manufacture and transport of arms or 
munitions of any kind. Prisoners of war interned in Canada and the 
United States have been employed chiefly in road building, land clear- 
ing, and farming.*® In England thousands of Italian prisoners have 
been employed in farming operations for the past year, working under 
the supervision of individual farmers. Both the prisoners and the 
detaining Power have been eminently pleased with the arrangement. 
Even in South Africa, the Department of Agriculture of South Africa 


47 NEWSWEEK (March 29, 1943) p. 32. 

48 Department of State Bulletin, September 19, 1942, p. 769. 

4956 Stat. 633 (1942). Military Appropriation Act, 1943: “The Secretary 
of War is authorized to utilize any appropriation available for the Military 
Establishment, under such regulations as he may prescribe, for all expenses 
incident to the maintenance, pay, and allowances of prisoners of war, other 
persons in Army custody, whose status is determined by the Secretary of War 
to be similar to prisoners of war, and persons detained in Army custody pur- 
suant to Presidential proclamation.” 

50 The Evening Star, Washington, March 25, 1943. Colonel William W. 
Wanamaker, chief of the Denison district Army engineers in Texas, announced 
March 24, 1943, that prisoners of war would be used in the Denison Dam 
basin where 16,000 to 30,000 acres of land must be cleared by fall. 
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has used Italian prisoners of war on the land and reports that the 
employment of prisoners is alleviating the labor problem.** The 
United States Army expects soon to assign many prisoners to farm 
work to ease the manpower shortage in this country.* 

Article 27 allows prisoners of war to benefit under Workmen’s 
Compensation Laws of the detaining Power. In compliance with the 
Geneva Convention, Germany in September, 1940 published the 
following communiqué on behalf of 1,500,000 French prisoners: 


“Prisoners of war interned in German camps are employed in 
conformity with international law as adopted by the Convention 
of July 27, 1929, Concerning the Treatment of Prisoners of War. 
According to this Convention, prisoners of war, with the ex- 
ception of officers and in certain cases noncommissioned officers, 
may be employed for certain work. These occupations, however, 
must not be connected in any way with war operations. There- 
fore, it is not required of prisoners of war in Germany to work 
in the transportation of arms, munitions or material destined for 
the armed forces. 

“Conditions of work for prisoners of war have been drawn up 
by the High Command of the German Army in accord with the 
Ministry of Labor . . . Naturally any employer who wishes to 
employ prisoners must pay for the labor according to rates de- 
termined by the Ministry of Labor. In case of accidents occur- 
ring at work, prisoners of war are entitled to compensation under 
the German Workmen’s Compensation Act.” ** 


This communiqué shows a decided advancement over the conditions 
which existed in World War I. The Hague Convention of 1907 
made no provision for the liability of the employer in case of indus- 
trial accidents nor for the compensation of a prisoner thus injured. 
As a result, the warring nations found it necessary to draw up sep- 
arate agreements among themselves. 

Articles 42-44 allow the right of prisoners to make complaints with 
regard to the conditions of captivity and to appoint agents to repre- 
sent them with military authorities and protecting Powers. Com- 
plaints go to the High Protecting Power whose representatives are 
allowed to make personal inspection trips in opposing prison camps 
and report to the Powers represented. The International Red Cross 
and the World’s Committee of the Y.M.C.A. are likewise allowed 
access to prison camps of opposing Powers. 

The Convention specifies in Articles 45-67 the procedure to be 
followed in imposing disciplinary punishments on prisoners of war 
and in their trial and punishment for crimes. Punishments other than 

51 The Evening Star, Washington, April 6, 1943. 


52 NEWSWEEK (March 29, 1943) p. 34. 
53 (1942)36 Am. J. Inv. L. p. 297. 
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those provided for the same acts for soldiers of the national armies 
may not be imposed upon prisoners of war by the military authorities 
and courts of the detaining Power. In conformity with existing in- 
ternational law, the greatest leniency is prescribed in connection with 
escape or attempted escape.** Article 59 of the Convention provides 
that excepting the competence of courts and higher military authori- 
ties, disciplinary punishment may be ordered only by an officer pro- 
vided with disciplinary powers in his capacity as commander of a camp 
or detachment, or by the responsible officer replacing him. 

The protest of the Department of State to the Japanese Govern- 
ment following the announcement of execution of the American 
aviators was based on Articles 60-66 which demand that at the open- 
ing of a judicial proceeding directed against a prisoner of war, the 
Protecting Power shall give notice as soon as possible, and always 
before the date set for the opening of the trial. Further they declare 
that no prisoner may be obliged to admit himself guilty of the act of 
which he is accused. He shall have the assistance of qualified 
counsel. Representatives of the protecting Power shall be entitled 
to attend the trial of the case. If a death penalty is pronounced, com- 
munication shall be sent immediately to the Power in whose armies 
the prisoner served. Sentence shall not be executed before the ex- 
piration of a period of at least three months after this communica- 
tion. The Japanese Government in line with its refusal to recognize 
the aviators as prisoners of war ignored the terms of these articles in 
imposing and executing sentence. Nevertheless, the United States 
has called upon the Japanese Government “to carry out its agree- 
ment to observe the provisions of the Convention by communicating 
to the Swiss Minister at Tokyo the charges and sentences imposed 
upon the American aviators, by permitting the Swiss representatives 
to visit those now held in prison, by restoring to those aviators the 
full rights to which they are entitled under the Prisoners of War Con- 
vention, and by informing the Minister of the names and disposition 
or place of burial of the bodies of any of the aviators against whom 
sentence of death has been carried out.” ** 

Title IV of the Geneva Convention calls for direct repatriation or 
hospitalization in a neutral country of prisoners of war who are 


54 U, S. General Order No. 207 (July 3, 1863) states, “It is the duty of the 
prisoner to escape if able to do so.” 

Digest of Opinions of Judge Advocate General, Army, 1912-1940: “A mere 
attempt by a prisoner of war does not subject the prisoner to liability to pun- 
ishment by court martial, sec. 77, G. O. 100, W. D. 1863, as attempt to escape 
is not considered a crime by the law of war. Such act may be punished only 
by disciplinary punishment by the commanding officer of the prison or other 
place where the prisoner of war is confined. C. M. 117936 (1918).” 

55 The New York Times, April 22, 1943, p. 4. 
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seriously sick or seriously injured. Pursuant to Article 68, the Gov- 
ernment of the German Reich on March 4, 1942 proposed to the 
United States Government the enforcement of the Model Agree- 
ment °* attached to the Convention, laying down specific rules and 
procedure for repatriation and hospitalization of the sick and wounded. 
By a note dated March 30, 1942, the Secretary of State accepted the 
proposal and the Model Agreement went into effect.*’ Wills, death 
certificates, and honorable burial of prisoners of war dying in cap- 
tivity are covered by Title V. 

Provision for official information bureaus to be set up on the out- 
break of hostilities for the exchange of lists of prisoners and for work 
by relief societies is contained in Title VI. A central information 
agency is created in a neutral country whose function is to centralize 
all information respecting prisoners which it transmits as quickly as 
possible to the country of origin. Permission is given to the Inter- 
national Red Cross in explicit terms to carry out, with the consent of 
the interested belligerents, its recognized humanitarian work. 

Title VII applies the Convention to certain classes of civilians. 
Individuals who follow armed forces without directly belonging there- 
to, such as newspaper correspondents and reporters, sutlers, and con- 
tractors, who fall into the enemy’s hands and whom the latter thinks 
it expedient to detain, are entitled to be treated as prisoners of war 
provided they are in possession of a certificate from the military 
authorities of the armed forces which they were accompanying.™* 

By Title VIII, the High Contracting Parties reserve the right to 
conclude special conventions on all questions relative to prisoners of 
war, on which it seems to them expedient to have particular regula- 
tions. For the benefit of individual prisoners, the text of the Geneva 
Convention and of the special conventions provided for must be 
posted, wherever possible in the native language of the prisoners of 
war, in places where it may be consulted by all the prisoners. Repre- 
sentatives of the protecting Power or its accepted delegates are per- 
mitted to go to any place, without exception, where prisoners of war 
are interned. They have access to all places occupied by prisoners 
and may interview them, as a general rule without witnesses, per- 
sonally or through interpreters. 


56 Annex to Treaty Series 846; 47 Stat. 2067 (1929). 
57 Executive Agreement Series 255; 56 Stat. 1507 (1942). 


58 Article 81 of this title accounts for the presence at Italian Prison Camp 21 
of Larry Allen, Associated Press correspondent; Movietone Cameraman Ron- 
ald Noble; Godfrey H. P. Anderson, Associated Press correspondent of Great 
Britain, and Edward Ward, war commentator for British Broadcasting Corpora- 
tion. The Evening Star, Washington, March 23, 1943. 
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According to a State Department press release of May 23, 1942,°° 
the Japanese have permitted official neutral observers to visit Amer- 
ican prisoners of war in Japan and American civilians interned in 
Japan and in a number of places which were in Japanese hands at the 
outbreak of the war. The Japanese have permitted these observers 
in some cases to speak alone with the Americans and in other cases 
to speak with them in the presence of Japanese officials. American 
prisoners so interviewed had made at that time no serious complaints 
of infractions of the Conventions. Private soldiers at the camp at 
Zentsuji were being given employment in agriculture for which they 
were paid. The Japanese Government, however, had not yet admitted 
official observers to investigate the conditions of Americans in the 
Philippines, in parts of occupied China, Hong Kong, Malaya, and 
the Netherlands East Indies. In the same release, the State Depart- 
ment announced that Amerians interned in Germany are accommo- 
dated in heated buildings and receive the rations of German depot 
troops. They are permitted to receive mail and parcels, supplemen- 
tary food and clothing. 

These reports cover the treatment of civilian internees as well as 
prisoners of war. On the entry of the United States into the war, 
this country informed the German, Italian, and Japanese Govern- 
ments that it intended to apply to civilian enemy aliens taken into 
custody the provisions of the Geneva Prisoners of War Convention, 
so far as those provisions might be adaptable to civilians.°° The 
Italian Government replied that it would be glad reciprocally to apply 
the Convention to American civilians. The Japanese Government 
also promised to extend the provisions of the Convention reciprocally, 
provided the American Government did not compel Japanese civilians 
in its hands to work against their will—to which the United States 
agreed. The German Government likewise acceded to the proposal 
of the United States and promised to apply the provisions of the Con- 
vention to American civilian internees in Germany. By these agree- 
ments, the terms of the Prisoners of War Convention were extended 
to many thousands of civilians who were taken into custody at the 
outbreak of war.** 


59 Department of State Bulletin, May 23, 1942, p. 447. 


6° Digest of Opinions of Judge Advocate General of Army, 1912-1931, pp. 
1097, 1098, adopting the view that interned alien enemies are not, strictly 
speaking, prisoners of war and that until an agreement is reached between the 
belligerents, there is neither the duty nor the right to treat them as prisoners 
of war. 


61 Pub. Law 11, 78th Cong.; Ist Sess. (1943), First Deficiency Appropriation 
Act, 1943, provided ‘ ‘for the payment of wages to alien enemy detainees for 
work performed under conditions prescribed by the Geneva Convention.” 
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Intended in its inception to cover only those specifically named in 
Article 1, the Convention has had considerably wider application 
than was originally planned. That it has no remedy against such 
flagrant and barbarous violations as that of the Japanese Government 
in executing the captured Doolittle raiders is not a fatal defect. The 
United States Government has made the only possible humane and 
civilized answer to these violations: ““The American Government also 
solemnly warns the Japanese Government that for any other violations 
of its undertakings as regards American prisoners of war or for any 
other acts of criminal barbarity inflicted upon American prisoners in 
violation of the rules of warfare accepted and practiced by civilized 
nations as military operations now in progress draw to their inexor- 
able and inevitable conclusion, the American Government will visit 
upon the officers of the Japanese Government responsible for such 
uncivilized and inhumane acts the punishment they deserve.” ® 

Despite the shocking action of the Japanese, it should be remem- 
bered that there are today approximately 6,000,000 men,® of average 
age 23, immobilized for the duration behind the barbed wire of prison 
encampments. Continued efforts to observe and obtain observance 
of the Geneva Convention will insure for many of these prisoners just 
treatment, adequate living conditions, proper food, recreation, in- 
tellectual advancement, and freedom in the exercise of their religious 
beliefs. 

ELEANOR C, FLYNN. 


62 The New York Times, April 22, 1943, p. 4. 
63 The New York Times, May 2, 1943, p. 25. 
Survey MipMontuiy (September, 1942) p. 233. 





EDITORIAL NOTE 


THE CourT AS GUARDIAN OF THE PUBLIC INTEREST IN 
PATENT CASES 


In general, a patent right in the United States is like any other 
right given by law; encroachment on that right by others gives the 
injured party a cause of action under the law of torts. In the ordi- 
nary case arising out of a tort, only the parties litigant have any inter- 
est in the suit; the plaintiff has the right under consideration because 
all persons have a similar right; the public in general has no direct 
interest which stands to be affected by the outcome of the particular 
controversy. In patent suits, on the other hand, the plaintiff is assert- 
ing a right against the whole country which is peculiar to himself— 
a right given him alone by the Federal Government acting for the 
public in exchange for the valuable consideration of revealing to the 
public knowledge of something inventively new. 

Every time a patentee or would-be patentee emerges victorious 
from a suit, the position of his patent has been strengthened and in 
some cases his rights against the public have been enlarged. This is 
true because his claim to invention has been approved, at least tacitly, 
else he should have lost the suit. Yet the government, as representa- 
tive of the people’s interest, is a party to but a portion of the suits 
over patents and applications for patents; in the remaining cases 
only the defendant is present to challenge the validity and existence 
of the plaintiff's claim against the entire public. Occasionally the 
defendant has neither the inclination nor the ability to represent 
properly the interest of the public in seeing that the patentee or appli- 
cant does not continue to claim a right for which he has not given 
the consideration required by law. 

From time to time, courts have been faced with claims which they 
feel are clearly unpatentable, yet the validity of the claims has not 
been put in issue by the pleadings. Loath to allow such claims to 
continue as evidence of an apparent but invalidly asserted right against 
the public, they have sought, particularly since 1890, the date of the 
leading case of Hill v. Wooster, to protect the public interest in the 
outcome of the adjudication. While the courts might have called in 
the Patent Office, the first line of defense for the public, for the pur- 
pose of contesting validity, they have chosen a means somewhat more 
suited to the framework of the pleading structure. Acting under prin- 
ciples of equity procedure the judiciary has resorted to the aid of 


1132 U. S. 693, 10 Sup. Ct. 228, 33 L. ed. 502 (1890). 
[ 521 ] 
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judicial notice and amici curiae to declare the claims invalid entirely 
on their own initiative. 

This solution of the problem, while manifestly better than no solu- 
tion at all, contains the objection that the court is no longer an im- 
partial judge of the quarrel before it, but has taken a position against 
the claimant—a criticism to which the first mentioned solution is not 
subject. The procedure apparently was first used in Hill v. Wooster* 
in connection with an interference proceeding under R. S. 4915 where 
its application was quite logical. The motive behind this judicial 
action seems to have been in each case the court’s feeling that it must 
guard the otherwise untended interest of the public in the result 
of the suit. 


Claim Validity Situations 


There are three distinct situations in which the question of claim 
validity might logically be considered. These are: (1) suit to pro- 
cure a grant of claims by means of appeal or bill in equity; (2) suit 
over interfering patents; (3) suit for infringement of a patent. 


Appeal or Bill in Equity 


Suits for the purpose of obtaining the issuance of claims from the 
Patent Office may be instituted under either R. S. 4911 or R. S. 4915. 
When the claims have been rejected because of unpatentability, the 
Commissioner of Patents is the defendant and the issue is patentabil- 
ity. In these cases the public interest is adequately sponsored by the 
Patent Office, the primary public watchdog. However, many times 
the claims have been allowed to one applicant, and the only issue 
presented is whether another applicant was not in fact the prior in- 
ventor.* In such cases the applicant whose claim of priority has been 
denied by the Patent Office in an interference proceeding may sue 
the winning party and he may join the Commissioner of Patents as 
a nominal party defendant under R. S. 4915. 

If the losing interferant appeals under R. S. 4911, the case goes 
to the Court of Customs and Patent Appeals; it is strictly an appeal 
from the administrative decision of the Patent Office and the only 
question that will be considered is that of priority of invention. The 
rule is firmly established that neither party will be allowed to argue 


2 Supra note 1. 

8 See Palmer Pneumatic Tire Co. v. Lozier, 84 Fed. 659, 660 (C. C. N. D. 
Ohio, 1897), rev'd on other grounds, 90 Fed. 732 (C. C. A. 6th, 1898). “The 
proceeding permitted by sec. 4915, where a patent has been refused, necessarily 
——— patentability, and every other reason for which a patent might be 
refused.” 


# WALKER ON PATENTS (Deller’s ed., 1937) p. 945. 
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or present evidence as to unpatentability of the claims;° nor has the 
court ever considered the question on its own initiative. This abso- 
lute barring of the question is somewhat opposed to the present tend- 
ency in other courts where the question of patentability might be 
considered. 


This ban is rather anomalous in view of the fact that R. S. 4911 
is an alternative remedy with R. S. 4915, discussed below, under 
which the questions of patentability and validity are being more fre- 
quently raised by courts on their own motion, although such cases 
are still relatively rare. In further comparison, it might also be ex- 
pected that the Court of Customs and Patent Appeals would be more 
liberal in this regard than a district court, inasmuch as the former is 
an administrative tribunal reviewing the conduct of the Patent Office, 
and as such might be expected to retain the guardian-of-the-public- 
interest character of that agency. However, the rule that only priority 
can be considered under an R. S. 4911 appeal following an adverse 
interference decision in the Patent Office is consistently followed, 
and is likely to be changed only by legislation directly on the subject. 
Isolated dicta protesting the practice have gone completely unheeded.’ 


An optional remedy with R. S. 4911 is R. S. 4915, providing for a 
bill in equity to require the Commissioner of Patents to issue a patent 
to the applicant-petitioner. When the refusal of the Patent Office to 
allow the claims has been the result of an adverse decision on inter- 
ference, the applicant brings the bill against the victorious party; 
the Commissioner may be a nominal party defendant, but the actual 
litigation is solely between the claimants. The plaintiff must do more 
than establish priority; he must show that he is entitled to a patent, 
and the court will dismiss the bill if it is shown that for any reason 


5 WALKER, op. cit. supra note 4, pp. 944, 947. Walsh v. Davidson, 101 F. (2d) 
224 (C. C. P. A. 1939). Cf. two early cases: Yearsley v. Brookfield, Fed. 
Cas. No. 18131 (C. C. D. C. 1853); Collins v. White, Fed. Cas. No. 3019 
(C. C. D. C. 1860). 


®On an R. S. 4915 trial, the court in Leslie v. Tracy, 100 Fed. 475 (C. C. 
N. D. Ill. 1900) recognized that the appellate court was powerless under R. S. 
4911 to consider even obvious unpatentability. 


7In Melling v. Gordon Form Lathe Co., 14 F. (2d) 437 (N. D. Ohio, 1926) 
at page 438 the court said that the question of patentability was as much open 
to the appellate court in an R. S. 4911 proceeding as to the District Court in 
an R. S. 4915 suit. 


WALKER ON Patents (Lotsch, 6th ed.) p. 223, referring to the court’s refusal 
to consider non-patentability, states: “The above practice is contrary to the 
statutes, the rules of practice in the Patent Office and law as laid down by the 
United States Supreme Court.” At page 226: “It would be very advantageous 
to the public if the Patent Office would revise its practice and consider the 
question of patentability in every interference when either party raises such 
issue and thus prevent the issuance of any more invalid patents.” Jd. at page 945. 
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the plaintiff is not entitled to a patent.* Not infrequently it happens 
that one of the parties is not greatly interested in securing the claims 
to himself, but is very desirous of preventing the other party from 
having them. Decisions differ widely as to the issues that may be 
raised under an R. S. 4915 interference bill. There is a slowly 
growing tendency of the courts to consider patentability ; but there is 
one situation in which non-patentability may not be raised by a party. 
That is where a complainant attempts to allege under his R. S. 4915 
bill that the claims are unpatentable over the prior art.’° Such a 
pleading is directly contrary to the ostensible purpose of the bill, 
which is a petition to the court to direct the Patent Office to issue the 
claims to the complainant.” 


8 Gandy v. Marble, 122 U. S. 432, 7 Sup. Ct. 1290, 3} L. ed. 1223 (1887) 
did not involve an interference, but an R. S. 4915 bill following an ordinary 
Patent Office rejection. Even though the defendant, Commissioner of Patents, 
defaulted the Court denied the bill. In Davis v. Garrett, 152 Fed. 723 (C. C. 
N. J. 1907) the defendant in an R. S. 4915 bill following interference had de- 
faulted. The court refused to grant the bill and gave the defendant more time 
to answer. The court in Wiegand v. Dover Mfg. Co., 292 Fed. 255 (N 
Ohio, 1923) denied the bill because of a prior public use bar to the plaintiff's 
claim. See Palmer Pneumatic Tire Co. v. Lozier, supra note 3. 

® In Cleveland Trust Co. v. Berry, 99 F. (2d) 517 (C. C. A. 6th, 1938) the 
plaintiff tried to raise the issue of patentability but the court refused to hear it 
because priority in plaintiff had not first been determined. The plaintiff may 
show that the defendant’s specification does not support the counts. Perkins v. 
Lawrence Sperry Aircraft Co., 57 F. (2d) 719, 722 (E. D. N. Y. 1932). Christie 
v. Seybold, 55 Fed. 69 (C. C. A. 6th, 1893) at page 72 declared that the ques- 
tion of whether the invention of one of the parties supports the counts may be 
raised under an R. S. 4915 interference bill. Contra: Standard Cartridge Co. 
v. Peters Cartridge Co., 69 Fed. 408 (C. C. S. D. Ohio, 1895). Plaintiff may 
not show that a third party was the true inventor. Christie v. Seybold, supra 
at page 78. In Melling v. Gordon Form Lathe Co., supra note 7, the court 
refused to apply Hill v. Wooster, supra, which would have involved a review 
of the prior art on the plaintiff’s contention of unpatentability. 

10 See Barret Co. v. Koppers Co., 22 F. (2d) 395 (C. C. A. 3d, 1927). But 
cf. McNamara v. Powell Muffler Co., 38 F. Supp. 180 (N. D. N. Y. 1941), 
where, in an infringement suit, the question of patentability was held to be res 
judicata because the defendant had alleged unpatentability when he was com- 
plainant in a prior R. S. 4915 suit and had there been overruled. 

11 In Richards v. Meissner, 163 Fed. 957 (C. C. W. D. Mo. 1908) the com- 
plainant contended on final argument that the claims were unpatentable over 
prior art. The court refused to hear such contention, and limited Hill v. Woos- 
ter, supra note 1, to the case of “a patent void on its face.” The court felt 
bound by the issues placed before it. In the controversy above, the plaintiff, R, 
interrogated the defendant, M, in the Eastern District of Missouri under Equity 
Rule 67, and the latter refused to be questioned on prior art. R brought a bill 
to force M to answer. Richards v. Meissner, 155 Fed. 135 (C. C. E. D. Mo. 
1907). The court held that 1 must answer because the question of claim validity 
was pertinent under an R. S. 4915 bill. The court noted that both English and 
United States courts refuse in divorce cases to be held to the issues raised by 
pleadings because of the public interest involved. Continuing, it was noted: 

“For like reasons Congress and the courts treat the government as a party to 
all actions in which the validity of a patent is involved, in order that it may 
protect the public against a monopoly granted to one who may be entitled 
thereto. It is upon this ground that patents when granted by the government 
after all the issues of facts have been determined by one of the departments of 
the government, are still subject to attack and defeat in a collateral proceeding 
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However, in the majority of R. S. 4915 interference suits, all claim- 
ants assume the patentability of the claims and the only issue raised 
is that of priority of invention. And there is danger that the parties 
may confine the issue to priority as the result of a collusive agree- 
ment whereby each receives a free license under the claims in the 
event that the award of priority goes to the other. Under such cir- 
cumstances there is no one present to look out for the public interest 
in seeing that unpatentable claims do not issue or do not remain 
undisclaimed if already issued. An R. S. 4915 bill being in the nature 
of a mandamus overruling a refusal of a government agency, it was 
quite logical for the Supreme Court in Hill v. Wooster’? to deny 
the bill simply because the petitioner’s claim was on its face un- 
patentable. 


This is the leading and most quoted case on the subject; the per- 
tinent part of the decision reads, starting at page 698: 


The provision of section 4915 is that the Circuit Court may 
adjudge that the applicant ‘is entitled, according to law, to re- 
ceive a patent for his invention, as specified in his claim, or for 
any part thereof, as the facts in the case may appear ;’ and that, 
if the adjudication is in favor of the right of the applicant, it 
shall authorize the Commissioner to issue the patent. It neces- 
sarily follows that no adjudication can be made in favor of the 
applicant unless the alleged invention for which a patent is 
sought is a patentable invention. The litigation between the par- 
ties on this bill cannot be concluded by solely determining an 
issue as to which of them in fact first made a cabinet creamery. 
A determination of that issue alone, in favor of the applicant, 
carrying with it as it does, authority to the Commissioner to issue 
a patent to him for the claims in interference, would necessarily 
give the sanction of the court to the patentability of the invention 
involved. 

The parties to the present suit appear to have been willing to 
ignore the question as to patentability in the present case, and 
to have litigated merely the question of priority of invention, on 
the assumption that the invention was patentable. But neither 
the Circuit Court nor this court can overlook the question of 
patentability. The bill claims a patent for what it alleges was 
invented by Wooster as a patentable invention; and the answer 


(section 4920, Rev. St. (U. S. Comp. St. 1901, p. 3394)), although in all other 
matters it is the well-settled rule that the determination of facts intrusted by 
law to one of the departments of the government is conclusive. .. . 

“In the case at bar, it may be true that this proof may defeat the action of 
the complainants by showing that they were not entitled to a patent; but, at 
the same time, it may also show that the defendants are not entitled to a patent, 
and thus relieve the public from the monopoly created by granting of the patent 
to the defendants.” 

It was this decision (by Judge Trieber) that the court in the Western Dis- 
trict refused to follow when the case was finally settled (162 Fed. 485, supra). 

12 Supra note 1. 

9 
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of the defendants is founded upon the view that Hill and Prentice 
were the first inventors of the improvements covered by the four 
claims in question as patentable inventions. 

We are of the opinion that nothing in those four claims con- 
stitutes a patentable invention. 


Hill v. Wooster involved two applications, both of which were 
abandoned after the decision. Apparently the Patent Office, following 
the Court’s opinion, withdrew its allowance of the defendant’s appli- 
cation, forcing him and the plaintiff to abandon their applications.** 
Ten years later a circuit court had before it a conflict between an 
application and a patent in the case of Leslie v. Tracy.** After deny- 
ing the R. S. 4915 bill for unpatentable claims, just as in Hill v. 
Wooster, supra, the court made a very logical extension of its deci- 
sion and held the defendant’s claims, already issued, to be invalid.*® 

These were the start of a scattered line of cases,’* among the latest 
of which is Radtke Patents Corp. v. Coe** in which a Circuit Court 
of Appeals denied the bill and invalidated the defendant’s claims 
largely on the strength of evidence presented by amici curiae.’* Such 
cases indicate that courts are increasing their vigilance in safeguard- 
ing the public interest by insisting that in certain dubious cases claim 
patentability be litigated even though ignored by the parties in their 
pleading. It is unfortunate that this meritorious step involves the 


inevitable drawback of the court becoming simultaneously both liti- 
gant and tribunal. 


13 However, the Patent Office has not always withdrawn an allowance in 
such cases, as witness Willett Mig. Co. v. Root Spring Scraper Co., 55 F. (2d) 
858 (C. ie 6th, 1932). In a later infringement suit on the same claims 
between the same parties, Root Spring Scraper Co. v. Willett Mfg. Co., 84 F. 
(2d) 43 (C. C. A. 6th, 1936), the court formally invalidated the claims. 

14 Supra note 6. 

15 Leslie v. Tracy, supra note 6. 

16 Hansen v. Slick, 216 Fed. 164 (W. D. Pa. 1914), aff'd 230 Fed. 627 
(C. C. A. 3d, 1916), is a noteworthy landmark along the trail. The court first 
found priority in the plaintiff and then proceeded to dismiss the bill because of 
unpatentability of the claims, and further to void the claims already issued to 
the defendant. 

17122 F. (2d) 937 (App. D 1941), cert. den. 314 U. S. 695, 62 Sup. 
Ct. 410, 86 L. ed. 316 (1941) ; * Ga) 10 Geo. WasuH. L. REv. 633. 

18 In Radtke Patents Corp. v. Coe, supra note 17, the claims had already been 
found patentable by a lower court in determination of an R. S. 4915 appeal on 
patentability. The appeal court admitted extensive evidence of unpatentability 
submitted by amici curiae, and after hearing rebuttal evidence by both litigants, 
declared the interference counts unpatentable. The majority opinion relied heav- 
ily on Hill v. Wooster, supra. A dissenting Justice drew a distinction, however, 
by noting that in Hill v. Wooster the ‘public interest had been without repre- 
sentation in a judicial proceeding.” The dissent limited the Hill doctrine to 
“palpably non-patentable claims,” and concluded, “the question of patentability 
ought not, in my opinion, in fairness to the parties be decided for the first time 
on appeal.” 
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Interfering Patents 


Whenever a patent owner believes that another is claiming sub- 
stantially the same invention as he is claiming, he may bring suit 
under R. S. 4918 to have himself declared the true owner of the 
claimed subject matter. The defendant in such a case has a mutual 
remedy, and without a counterclaim may have the plaintiff's patent 
voided by showing that he, the defendant, was in fact the prior in- 
ventor. In early R. S. 4918 cases, the parties were confined to the 
issue of priority.’* Later cases allowed invalidity to be raised by 
either party,*° and this rule was codified in 1927 by amending 
R. S. 4918 to read that the court may “according to the course of 
equity . . . declare either or both ** the patents void . . . upon any 
ground... .” 

An R. S. 4918 suit is a good example of a situation where the par- 
ties to the suit argue over the possession of a right against the public 
which may in fact not validly exist. In these suits both parties are 
generally averse to admit that the claims are invalid and should never 
have been granted; their only dispute is over priority of invention. 
Therefore, the only one left who has an interest in seeing that the 
claim, if invalid, is so declared, is the court itself, acting as protector 
of the public interest. Few courts have extended the Hili v. Wooster 
doctrine into R. S. 4918 cases,** but the relative infrequency of such 
decisions may be due to the general sparsity of R. S. 4918 suits in 
recent years. The wording of R. S. 4918 is not clear on the question 
of whether a court should go beyond the pleadings to declare claims 
invalid entirely on its own motion. It is probable that an increasing 
number of courts will investigate claim validity on their own initiative 
if the issue is not raised by the parties.** While such action causes 





19 Pentlarge v. Pentlarge, 19 Fed. 817 (C. C. E. D. N. Y. 1884); Lock- 
wood v. Cleveland, 20 Fed. 164 (C. C. N. J. 1884); American Clay-Bird Co. 
v. Ligowski Clay-Pigeon Co., 31 Fed. 466 (C. C. S. D. Ohio, 1887); Elec- 
trical Accumulator Co. v. Brush Electric Co., 44 Fed. 602 (C. C. N. D. Ohio, 
1890). 

20 Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 732 (C. C. A. 6th, 1898), 
supra note 3; Dittgen v. Racine Paper Goods Co., 181 Fed. 394 (C. C. E. D. 
Wis. 1910) ; Nicola Tesla Co. v. Marconi Wireless Telegraph Co. of America, 
227 Fed. 903 (S. D. N. Y. 1915). A contra opinion, minority today, is to be 
found in Cutler-Hammer Mfg. Co. v. General Electric Co., 6 F. (2d) 376 
(C. C. A. 7th, 1925). 

21 Both patents were voided in Dittgen v. Racine Paper Goods Co., supra 
note 20. 

22 In Starlock Mig. Co. v. Kublanow, 106 F. (2d) 495 (C. C. A. 3d, 1939), 
the court voided two out of four patents on its own initiative, remarking at 
page 500: “There remains one other matter—validity. As all the parties have, 
as we started by observing, patents for the same thing we should not expect 
this issue to be very hotly contested. Nor was it. In our capacity as guardian 
of the public interests, however, we must consider the question.” Palmer Pneu- 
matic Tire Co. v. Lozier, supra note 20. 

23 Cf. Note (1938) 6 Gro. Wasn. L. Rev. 520, 530. 
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the court to become more than just referee of the issues placed before 
it, there is no question of partiality, for both sides suffer alike from 
the consequences. 


Infringement Suits 


It is rare in infringement suits for a claim of doubtful validity to 
go unchallenged, for two reasons. In the first place, a definite statu- 
tory provision is made whereby the validity of the claims in suit may 
be raised. In the second place, a defendant seldom fails to present 
such an obvious defense if there is any chance whatever of success. 
However, in a few cases, a defendant has failed to assert the defense 
of invalidity and the court has considered the question on its own 
motion.** But among these cases, none has been found in which after 
such consideration a court has invalidated a claim.** The Supreme 
Court has recently refused to follow the practice in a case where the 
defendant raised the issue of non-invention in the lower courts but 
relied only on the ground of non-infringement in his appeal to the 
Court.” However, in a case where the plaintiff was granted certiorari, 
the Supreme Court allowed the defendant to plead and prove public 
use even though this defense had not been clearly raised in the lower 
courts.*7 In the same spirit, a demurrer has been treated as a de- 
fense that the patent was void on its face, and the court so held.** 


With the same purpose, to protect public interest, courts have made 
rigorous investigation of prior art and invalidated claims by “judicial 


24TIn Magic City Kennel Club v. Smith, 38 F. (2d) 170 (C. C. A. 10th, 
1930), aff'd 282 U. S. 784, 51 Sup. Ct. 291, 75 L. ed. 707 (1931), the court 
said at page 173: “While the validity of plaintiff’s patent is not specifically in 
issue, this court would not be warranted in affirming a decree predicated on a 
device clearly not patentable.” The decision was non-infringement, validity not 
being passed on directly. 

25In United Shoe Machinery Corp. v. O’Donnell Rubber Products Co., 84 
F. (2d) 383 (C. C. A. 6th, 1936), the court said at page 384: “Validity of 
claim 11 is not assailed. While this does not relieve us of duty to consider 
patentability . . . we think that . . . claim 11 is valid and we so hold.” In 
Densmore vy. Scofield, 102 U. S. 375, 26 L. ed. 214 (1880) the Court came close 
to invalidating claims on its own initiative, saying: “. . . Patentees as a class 
are public benefactors, and their rights should be protected. But the public has 
rights also. The rights of both should be upheld and enforced by an equally 
firm hand, whenever they come under judicial consideration.” The claims in 
suit were held invalid. 

24 Exhibit Supply Co. v. Ace Patents Corp., 315 U. S. 126, 62 Sup. Ct. 513, 
86 L. ed. 453 (1942), in which the dissenting Justices observed: “By failing 
to assign error on the issue of patentability, parties to an infringement suit 
should not be permitted to foreclose a court from protecting the public interest.” 

27 Muncie Gear Works, Inc. v. Outboard, Marine & Mfg. Co., 62 Sup. Ct. 
865, 86 L. ed. 740 (1942). The Court said: “To sustain the claims in question 
upon the established and admitted facts would require a plain disregard of the 
public interest sought to be safeguarded by the patent statutes, and so frequently 
present but so seldom adequately represented in patent litigation.” 

28 United States Circuit System Co. v. American Credit Indemnity Co., 53 
Fed. 818 (C. C. S. D. N. Y. 1893). 
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notice” when a defendant, after pleading invalidity, has been lax in 
preparing evidence on the point.?® In the absence of collusion (and 
collusion is not likely), it would seem that the judicial action taken 
in the cases mentioned above is undesirable because it is rarely neces- 
sary. In all such cases the defendant is present and has a considerable 
interest in questioning the validity of the claims, and the rarity of the 
situations where public interest is inadequately sponsored hardly 
justifies the court in stepping down from the bench to become in 
addition a party litigant in support of the defendant’s case. 

More often than by laxity, the defendant is hampered by an estoppel 
to deny the validity of the plaintiff’s patent. This is not statutory but 
rather the result of equitable doctrines established by judicial decision. 
It is not within the purview of this note to discuss the question of 
estoppel to deny validity.*° Suffice to say that it arises most fre- 
quently in licensor-licensee cases.*4 But even in such cases courts 
have at times on their own motions and acting as guardians of public 
interest declared claims invalid when the defendant was estopped to 
plead such invalidity.** However correct and just the doctrine of 
estoppel may generally be in patent suits, it appears, when used to 
prevent the showing of claim invalidity, to be contrary to the interest 
of the public, and to the present tendency of many courts in consider- 
ing the question of claim validity whenever pertinent to the outcome 
of the suit. 


Conclusion 


The question of patentability investigation on the court’s own mo- 
tion is a conflict between the orderly procedure of judicial practice, 
which requires that the court confine itself to the questions placed 
before it by proper pleading, and the realization that in certain cases 
the outcome of the immediate issues pleaded is in reality secondary to 
the more fundamental question of whether either litigant has a right 
to ownership of the claims in suit. The cases in point indicate that as 
a practical matter the court will rule on its own motion that the 
claims are unpatentable only when that fact has been brought to its 
attention in the course of an investigation on the issues actually 
pleaded. It will not as a matter of rigorous procedure insist that the 


29 Werk v. Parker, 231 Fed. 121 (C. C. A. 3d, 1916); WaAtxer, op. cit. 
supra note 4, p. 2024. “The second defense [lack of invention] may sometimes 
be supported by facts of which the court will take judicial notice.” 

30 WALKER, op. cit. supra note 4, pp. 1430, 1986, 1994. See Sola Electric 
Co. v. Jefferson Electric Co., 63 Sup. Ct. 172, 87 L. ed. (adv. op.) 154 (1942), 
noted (1943) 56 Harv. L. Rev. 814. 

31 WALKER, op. cit. supra note 4, p. 1507. 

32 Standard Water Systems Co. v. Griscom-Russell Co., 278 Fed. 703, 705 
(C. C. A. 3d, 1922). 
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question of patentability always be considered,** but if after consider- 
ing evidence on the issues raised, the court is convinced of the un- 
patentability of the claims, it will declare them unpatentable, or in- 
valid if they have already issued.** In a few cases a court, feeling 
at the outset that the claims were unpatentable, has investigated 
patentability on its own motion either by extended use of judicial 
notice or by resort to amici curiae, and has declared the claims in- 
valid. A good example of the latter case is Radtke v. Coe, supra, in 
which the three interferants each presented a different theory as to the 
novel element in the claims in issue.*® Realizing that this circum- 
stance itself indicated doubtful novelty, the court carefully considered 
evidence presented by amici curiae and declared the claims invalid over 
prior art. 

The present trend indicates that courts are becoming more watch- 
ful of public interest whenever interferants ignore the question of 
patentability and attempt to confine the case to the issue of priority. 
Cases of judicial intervention through this use of judicial notice or 
amici curiae are relatively rare; and it is best that they remain so, 
for such intermediacy causes the court to take a position adverse to 
the patent—an attitude not to be encouraged if the judges would re- 
main impartial and fair. However, there are two situations in which 
public interest could be fostered without this danger, yet in which 
today the question of claim patentability or validity may not be raised 
by the parties. One is the estoppel case where in an infringement 
suit the defendant because of certain circumstances is barred from 
pleading and proving invalidity. Recent cases foreshadow a narrow- 
ing of this class, and estoppel to deny validity is being more closely 
scrutinized before being applied.** The second situation is the appeal 
under R. S. 4911 following an adverse interference decision. The 
rule there is firmly established that only priority will be considered, 
and probably nothing short of direct legislation can change it. 


WarkEN T. JESSUP, 
Member of the District of Columbia Bar. 


33 See Palmer Pneumatic Tire Co. v. Lozier, supra note 22. 

34 Hill vy. Wooster, supra note 12; Leslie v. Tracy, supra note 15; Palmer 
Pneumatic Tire Co. v. Lozier, supra note 22; Allbright-Nell Co. v. Autosteam 
Process Co., 70 F. (2d) 959 (C. C. A. 7th, 1934). 

35 Radtke Patents Corp. v. Coe, supra note 17 at page 954. 

36 In an infringement suit, Haughey v. Lee, 151 U. S. 232, 14 Sup. Ct. 331, 
38 L. ed. 162 (1893), the Court invalidated the claims on prior art. See also 
Allbright-Nell Co. v. Autosteam Process Co., supra note 34. Under facts quite 
similar to those of the Allbright case the court in National Machine Co. v. 
Wheeler & Wilson Mfg. Co., 79 Fed. 432 (C. C. A. 2d, 1897), invalidated the 
claims. In National Cash Register Co. v. Remington Arms Co., 283 Fed. 196 
(D. Del. 1922) the court denied a preliminary injunction in an infringement 
suit where the plaintiff relied for validity solely on estoppel. 
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FEDERAL INFORMER STATUTE— CRIMINAL LAw—Qui TAM 
AcTION—DovuBLE JEOPARDY—LACK oF NEw EvIDENCE.—A private 
citizen informed the federal government that a contractor had made 
collusive bids on a municipal construction project sponsored by the 
Public Works Administration. Under the Informer Act, 18 U. S. C. 
$§ 80, 83, 31 U. S. C. §§ 231-234, any person who files a claim alleging 
fraud against the government is entitled to 50 per cent of the total 
recovery. Judgment against defendants for $315,000 was given by 
the District Court, which was reversed by the Circuit Court of Ap- 
peals, and certiorari was granted by the Supreme Court. Held, that 
the fact that the claim is not based on a direct contractual relation 
between the federal government and the accused does not defeat the 
informer’s right. The informer is entitled to recover even though he 
offers no new evidence of the fraud beyond that presented by the gov- 
ernment in the criminal proceeding against the contractor. The action 
is not barred on grounds of double jeopardy. United States ex rel. 
Marcus v. Hess, 63 Sup. Ct. 379 (1943) (Mr. Justice Jackson, dis- 
senting). See also companion case, United States v. New Orleans 
Chapter, 63 Sup. Ct. 393 (1943). 

On the few occasions when the informer has appeared in American 
courts he has been accepted as a part of our judicial process. Recent 
cases have not questioned his presence but merely have denied him 
recovery on the facts of the particular case. Love v. Mantz, 72 F. 
(2d) 631 (C. C. A. 8th, 1934) (insufficient cause of action, properly 
paid tax claim) ; United States ex rel. Fletcher v. Fahey, 121 F. (2d) 
28 (App. D. C. 1941) (Home Owners Loan Corporation was a prop- 
erly organized and legally incorporated corporation and no false claims 
were made to the government to secure its purchase of the corporation 
stock); Mandel v. Cooper Corp., 42 F. Supp. 317 (S. D. N. Y. 
1941) (allegedly collusive bids on tire contracts). 

The statute is a remedial one providing for a forfeiture of $2,000 
for each prohibited act, presentment of a false claim, use of false 
certificate and conspiracy with intent to defraud the government, and 
in addition double the amount of damages sustained. It has as strong 
a place today as it has had at any time in its existence in “protecting 
the treasury against the hungry and unscrupulous host that en- 
compasses it on every side ...”; “. .. one of the least expensive 
and most effective means of preventing frauds on the treasury is to 
make the perpetrator of them liable to action by private persons act- 
ing, if you please, under the strong stimulus of personal ill will or the 
hope of gain.” United States v. Griswold, 24 Fed. 361 (D. Ore. 
1885). Assumed by the framers of the statute but never decided until 
the principal case, the statute is to be interpreted to allow recovery 
by the informer who produces no new evidence but who bases his 
case wholly on the indictment used by the government in its criminal 
prosecution of the accused parties. 

The motives of the informer are not to be questioned since he is 
serving the interests of the country in bringing the attention of the 

[ 531 ] 
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courts to the unjust profits which were derived by the defrauders, 
thus enabling the state to regain the amount it suffered through their 
frauds. It has been held, however, that once the informer has begun 
his action a subsequent informer has no standing and is not entitled 
to share in the action in any way. United States v. B. F. Goodrich 
Co., 41 F. Supp. 574 (S. D. N. Y. 1941). Nor can an informer step 
in and claim a share in the action after the government itself has begun 
the action for civil damages. Francis v. United States, 5 Wall. 338 
(U. S. 1866). 

The scope of the acts for which the informer can bring his action 
is limited by the wording of Section 5438 (12 Stat. 696), as enacted 
in 1863. It has been held that there must be an actual or potential 
monetary loss to the government resulting from the presentment of a 
false or fraudulent document. United States v. Cohn, 270 U. S. 339, 
46 Sup. Ct. 251, 70 L. ed. 616 (1926) (securing certain non-dutiable 
cigars from a customs collector held not to constitute obtaining ap- 
proval of a claim upon or against the United States within the mean- 
ing of the statute). But the 1918 and 1934 amendments to the statute 
have removed any requirement of monetary loss and have allowed the 
government recovery where there have been fraudulent representa- 
tions and negotiations with it. Spivey v. United States, 109 F. (2d) 
181 (C. C. A. 5th, 1940) ; and also where a false statement was made 
in an application for a loan insured under the National Housing Act. 
United States v. Mellon, 96 F. (2d) 462 (C. C. A. 5th, 1938). Since 
the informer statute was not included in the revision but only the 
false claim statute, the latter must be construed as it existed prior to 
the amendments and in that form is not sufficiently broad in scope to 
allow a qui tam action for fraudulent income tax returns. Olson v. 
United States, 4 F. Supp. 947 (W. D. Pa. 1933); United States ex 
rel. Boyd v. McMurtry, 5 F. Supp. 515 (W. D. Ky. 1933). 

While the Circuit Court of Appeals in the instant case held that 
the claim was too indirect to constitute a claim against the govern- 
ment, since the latter only contributed part of the funds through the 
P. W. A. to the municipality, the Supreme Court found this view 
untenable, saying, “Government money is as truly expended whether 
by checks drawn directly against the Treasury to the ultimate recipient 
or by grants in aid to states.” The statute indicates a purpose of 
reaching “any person who knowingly assisted in causing the govern- 
ment to pay claims which were grounded in fraud, without regard to 
whether that person had direct contractual relations with the govern- 
ment.” In Madden v. United States, 80 F. (2d) 672 (C. C. A. Ist, 
1935), F. E. R. A. funds were considered to have sufficient relation to 
the federal government for a federal forgery statute to operate. 

The informer alone is liable for the costs where the action has 
gone against the government. United States v. Nordbye, 75 F. (2d) 
744 (C. C. A. 8th, 1935). The government has no power over the 
informer’s share in the judgment, and no power to release it or com- 
promise it in any way. United States v. Griswold, supra (where Sec- 
retary of the Treasury attempted to compromise). To compromise 
the informer’s share of the judgment would amount to confiscation. 
United States, by Dowell, Prosecutor v. Griswold, 30 Fed. 762 (C. 
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C. D. Ore. 1887). In England the Crown could not pardon one 
convicted in an action brought by the informer. 4 BL. Comm. *399. 
While the judgment is for the benefit of the informer, it is for the 
government to the extent that a writ of execution issued on it may be 
executed in any other state, which on a private judgment would be 
limited in effect to the jurisdiction of the district court. United States 
ex rel. Marcus v. Lord Electric Co., 43 F. Supp. 12 (W. D. Pa. 1942). 
The informer has the same powers over the institution and control of 
proceedings in the name of the United States to enforce the judgment 
for their joint benefit that he had over the original action. Bush v. 
United States, 13 Fed. 625 (C. C. D. Ore. 1882). 

The plea of double jeopardy based on a previous conviction under 
18 U. S. C. §88 is untenable, since Congress may provide both 
criminal and civil liability, and double jeopardy is applicable only to 
criminal actions. Helvering v. Mitchell, 303 U. S. 391, 58 Sup. Ct. 
630, 82 L. ed. 917 (1938). Or, as less specifically stated by Mr. 
Justice Frankfurter in his concurring opinion in the instant case, 
Congress may provide several actions to treat the misconduct, the 
sum of which will fully deal with the accused. See In re Leszynsky, 
Fed. Cas. No. 8,279, 15 Fed. Cas. p. 397 (C. C. S. D. N. Y. 1879). 

Where the informer has appeared in our courts he has been con- 
sidered by them much as was his medieval counterpart. His purpose 
remains the same today as it was 450 years ago, namely, to bring to 
light the wrongs against the government which otherwise might lie 
neglected and undiscovered. 2 HotpswortnH, History or ENGLISH 
Law (3rd ed. 1923) p. 453, 4 id. 355. His position also remains the 
same, for while in medieval England it was due to the poorly organ- 
ized and corrupt law enforcement body, today our over-burdened but 
more conscientious agencies lack adequate tools and machinery to 
enable them to ferret out wrongs against the government where they 
may exist in the countless interstices of the widely expanded federal 
government. The decision of the Court in the present case is sound 
in securing the informer a niche in our judicial system and indicates 
a keen realization of one means of implementing contemporary law 
enforcement. G. M. F. 


PATENTS—INFRINGEMENT SuIts—INVALIDITY BASED ON OLD 
ComBiNATION.—Appeal from a holding of validity and infringement 
in an infringement suit on shoemaking machines wherein the de- 
fendant urged invalidity because of old combination. Held, that the 
concurrent findings by courts below that patentee’s new combina- 
tions combine old mechanical constructions in a new way to produce 
a patentably improved result are findings of facts and will not be 
disturbed. Williams Mfg. Co. v. United Shoe Machinery Corp., 316 
U. S. 364, 62 Sup. Ct. 1179, 86 L. ed. 1033 (1942). 

Although the case was decided on a different ground, the court 
took the opportunity by way of dictum to limit the widely cited rule 
of Bassick Mfg. Co. v. R. M. Hollingshead Co., 298 U. S. 415, 56 
Sup. Ct. 787, 80 L. ed. 1251 (1936), and the case of Lincoln Engi- 
neering Co. v. Stewart-Warner Corp., 303 U. S. 545, 58 Sup. Ct. 
662, 82 L. ed. 1008 (1938) as applied to infringement suits. See 
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(1942) 11 Gro. Wasu. L. Rev. 90. Many decisions have applied 
the rule laid down in the Bassick and Lincoln cases that the improve- 
ment of one part of an old combination gives no right to claim that 
improvement in combination with other old parts which perform no 
new function in the combination. Standard Stoker Co. v. Berkley 
Machine Works & Foundry Co., 29 F. Supp. 349 (E. D. Va. 1938), 
aff'd 106 F. (2d) 475 (C. C. A. 4th, 1939) ; Stewart-Warner Corp. 
v. Rogers, 101 F. (2d) 762 (C. C. A. 3d, 1939) ; Goodman v. Super 
Mold Corp., 103 F. (2d) 474 (C. C. A. 9th, 1939); American 
Morgan Co. v. Jory Mfg. Co., 31 F. Supp. 419 (W. D. Pa. 1939). 

Numerous opinions have cited the rule, although holding claims 
invalid because of lack of invention or in view of prior art. IIlus- 
trative cases are: Min-A-Max Co. v. Sundholm, 102 F. (2d) 187 
(C. C. A. 8th, 1939) ; Etten v. Kauffman, 121 F. (2d) 137 (C.C.A. 
3d, 1941); Thomas & Betts Co. v. Steel City Electric Co., 31 F. 
Supp. 812 (W. D. Pa. 1940), aff'd 122 F. (2d) 304 (C. C. A. 3d, 
1941); Condenser Development Corp. v. Davega-City Radio, Inc., 
108 F. (2d) 174 (C. C. A. 2d, 1939); Adler Sign Letter Co. v. 
Wagner Sign Service, 112 F. (2d) 264 (C. C. A. 7th, 1940) ; Ander- 
son Co. v. Lion Products Co., 36 F. Supp. 474 (D. Mass. 1941), 
aff'd 127 F. (2d) 454 (C. C. A. Ist, 1942; Simplex Paper Box Corp. 
v. Boxmakers, Inc., 116 F. (2d) 914 (C. C. A. 7th, 1940) ; Modern 
Food Process Co. v. Chester Packing & Provision Co., 35 F. Supp. 
751 (E. D. Pa. 1940), aff'd 119 F. (2d) 780 (C. C. A. 3d, 1941) ; 
Magnavox Co. v. Talking Sales Pictures, Inc., 126 F. (2d) 669 
(C. C. A. 7th, 1942); Mabey v. Howard & Lewis Motor Sales, 56 
U.S. P. Q. 35 (C. C. A. Ist, 1942). 

The Patent Office Board of Appeals has made a number of state- 
ments somewhat anticipating the dictum of the instant case as to a 
proper application of the rule of old combination. ‘Where an ele- 
ment of an old combination has utility in various relationships and 
is not of a character which especially adapts it for combined use, it 
is of course proper to reject on the ground of old combination, but 
where the element of a combination has utility to its fullest extent 
only in such combination and no general utility, it is not believed 
proper to hold that it should not be claimed in the combination where 
it finds its full usefulness.” Ex parte Woodall, 40 U. S. P. Q. 131 
(1938). “A large proportion of patented inventions are limited to 
improvements on old structures and, unless some of the old structure 
is included in the claims, it is impossible in this class of cases to 
ascertain to what art the improvements relate. It is our opinion that, 
in this instance, it was necessary and proper for appellant to include 
some of the old structure in order to define the setting for the im- 
provement... .” Ex parte Breitling, 51 U. S. P. Q. 234 (1941). 
“In highly specialized organizations such as here involved (voltage 
regulator) it seems to us largely a matter of choice whether the sys- 
tem as a whole be claimed or merely the new elements thereof. On 
the whole it seems that the invention will be better defined by show- 
ing the relationship of the new elements to the old elements in a com- 


plete organization.” Ex parte Reed, 55 U. S. P. Q. 364 (1942). 
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Except in cases of contributory infringement, an improved element 
claimed in combination instead of per se results in a narrower rather 
than a broader claim. See Fowler v. Honorbilt Products, Inc., 41 
F. Supp. 88, 91 (E. D. Pa. 1941). 

In the instant case the court took pains to point out that both the 
Bassick and Lincoln cases, supra, were suits for contributory infringe- 
ment based on the sale of an old element of the claimed combination 
with knowledge that it should be used with the improved element, 
and that such an effort to extend the monopoly in the improved ele- 
ment to prevent the sale or use of old elements could not be tolerated. 
However, where, as here, “each of the claims is confined to a com- 
bination of specific means applicable only to a restricted portion and 
function of the whole machine . . . no machine will infringe which 
does not have in combination the means specified in each of the 
claims for accomplishing the particular portion of the total operation 
covered by the claim.” The court said that in describing novel com- 
binations embodied in the claims it was necessary to refer to certain 
portions of the machine with which new combinations were to operate, 
but in mentioning these other mechanical parts, the claim does not 
purport to embody them as elements of the claimed combination. “It 
would be difficult to describe an improvement in a... machine with- 
out naming such a machine as the thing to which the patent is ad- 
dressed and equally difficult to refrain from referring to various 
parts of the machine. .. . But it has never been thought that a claim 
limited to an improvement in some element of the machine is, by 
such reference, rendered bad as claiming a monopoly . . .” of the 
old parts referred to. 

The language of the court may encourage the courts in future de- 
cisions, in cases where an improved element is protected only by 
combination claims, to limit the application of the rule of invalidity 
based on old combination to contributory infringement suits and then 
to apply the rule only when the suit is based on the manufacture, 
use, or sale of an old element of the claimed combination. 


D. E. V. 


PATENTS—INVENTION — “FLASH oF GENIUS” Test. — Plaintiff 
brought suit for infringement of two claims of a patent relating to 
the casting of conveyor screws. From a decree holding claims 
valid and infringed, defendant appealed. Held, that the claims 
are invalid since the conception was obvious in view of the prior 
art but not merely because there was no evidence of a “flash of 
genius.” Chicago Foundry Co. v. Burnside Foundry Co., 132 F. 
(2d) 812 (C. C. A. 7th, 1943). 

The instant case questions the use of the term “flash of genius” 
more severely than any thus far reported. This test for patentabil- 
ity was laid down by Mr. Justice Douglas in the case of Cuno Engi- 
neering Corp. v. Automatic Devices Corp., 314 U. S. 84, 62 Sup. Ct. 
37, 86 L. ed. 58 (1941), in these terms: “the new device however 
useful it may be must reveal the flash of creative genius, not merely 
the skill of the calling.” 
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There has been no absolute rule by which to determine the pres- 
ence or absence of invention. McClain v. Ortmayer, 141 U.S. 419, 12 
Sup. Ct. 76, 35 L. ed. 800 (1891); Waker on Patents (Deller’s 
Ed. 1937) 118. However, it has long been recognized that the in- 
vention must be more than “the work of a skillful mechanic.” 
Hotchkiss v. Greenwood, 11 How. 248, 18 Sup. Ct. 615, 13 L. ed. 
683 (1850) (the doorknob case). Some courts, in an attempt to 
explain what type of contribution to the art was “more than mere 
skill,” have used special words to denote such a contribution. Prior 
to the Cuno case “ingenuity” was demanded in some cases. Hotch- 
kiss v. Greenwood, supra (skill and ingenuity); Kirsch Mfg. Co. 
v. Gould Merserecau Co., 6 F. (2d) 793 (C. C. A. 2d, 1925) (new 
display of ingenuity); Marshall v. Wirt, 232 F. 606 (C. C. A. 1st, 
1916) (even “meritorious ingenuity” not sufficient). Also prior to 
the Cuno case evidence of “genius” has sometimes been required. 
Concrete Appliances v. Gomery, 269 U. S. 177, 46 Sup. Ct. 42, 70 
L. ed. 222 (1925) (claims invalid because of lack of “inventive 
genius”); Phillips v. City of Detroit, 111 U. S. 604, 4 Sup. Ct. 580, 
28 L. ed. 532 (1884) (no “genius of the inventor”); Kennedy v. 
General Motors Corp., 12 F. Supp. 67 (E. D. Mich. 1935) (not 
that amount of genius which should be rewarded by a patent). Even 
the term “flash of genius” is not new. In A. O. Smith Corp. v. 
Petroleum Iron Works Co., 73 F. (2d) 531 (C. C. A. 6th, 1934), 
the court said: “The applicant must have exercised some degree of 
ingenuity, displayed some flash of genius, inspiration, or imagina- 
tion not within the reach of mere artisanship” (emphasis supplied). 

The effect of the decisions given above (several of which were 
cited in the Cuno case) and similar decisions has been gradually 
to raise the standard of patentable invention. In none of the cases 
cited was mention made of the state of mind of the inventor nor 
of the surrounding circumstances at the time the invention was 
made; the courts looked only to the result. In fact before the Cuno 
case—except for decisions in the Second Circuit Court of Appeals— 
it was settled that the law draws no distinctions beween those opera- 
tions of the creative faculties which are the result of experiment 
and those which reach their end by a “flash of thought.” Blake v. 
Stafford, 3 Fed. Cas. 610 (C. C. D. Conn. 1868); Magic Ruffle v. 
Douglas, 16 Fed. Cas. 394 (C. C. S. D. N. Y. 1863); Middletown 
Tool Co. v. Judd, 17 Fed. Cas. 276 (C. C. D. Conn. 1867); In re 
Application of Snyder, 10 App. D. C. 140 (1897) ; Wahl Clipper Corp. 
v. Andis Clipper Co., 66 F. (2d) 162 (C. C. A. 7th, 1933) ; Ameri- 
can Stainless Steel Co. v. Ludlum Steel Co., 290 F. 103 (C. C. A. 
2d, 1923); WALKER, op. cit. supra 114. 

Since the Cuno case was decided in November, 1941, the great 
majority of decisions which have cited it have done so for the un- 
questioned proposition that a patentable invention requires more 
than mere mechanical skill. Inter alia, Trabon Engr. Corp. v. 
Dirkes, 43 F. Supp. 761 (E. D. Mich. 1942); Gilfred Corp. v. Ever- 
sharp, 43 F. Supp. 645 (S. D. N. Y. 1942); Saltex Loom v. Collins 
and Aikman, 43 F. Supp. 914 (S. D. N. Y. 1942); United States 
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Gypsum Co. v. Consolidated Expanded Metal Co., 130 F. (2d) 888 
(C. C. A. 6th, 1942); Carlson v. Betmar Hats, 47 F. Supp. 86 
(S. D. N. Y. 1942) ; Zephyr American Corp. v. Bates Mfg. Co., 128 
F. (2d) 380 (C. C. A. 3d, 1942); Anderson Co. v. Lion Products 
Co., 127 F. (2d) 454 (C. C. A. Ist, 1942). 

A lesser number of decisions have cited the Cuno case as requir- 
ing a higher standard of patentability than had existed before with- 
out the requirement that the idea occur in a “flash.” Pennington 
Engr. Co. v. Houde Engr. Corp., 43 F. Supp. 698 (W. D. N. Y. 
1941) ; Ronning Machine Co. v. Caterpillar Tractor Co., 129 F. (2d) 
70 (C. C. A. 7th, 1942); Morrison v. Coe, 127 F. (2d) 737 (App. 
D. C. 1942); General Time Instrument Corp. v. New Haven Clock 
Co., 46 F. Supp. 803 (S. D. N. Y. 1942); Standard Cap and Seal 
Corp. v. Coe, 124 F. (2d) 278 (App. D. C. 1941); Weidhaas v. 
Loew's, Inc., 125 F. (2d) 544 (C. C. A. 2d, 1942). 

Only the Second Court of Appeals has held that no patent will be 
declared valid for a mere “result of persistent and intelligent search 
for improvement.” Pickard v. United Aircraft Corp., 128 F. (2d) 
632 (C. C. A. 2d, 1941); Wallace v. F. W. Woolworth, 45 F. Supp. 
465 (E. D. N. Y. 1942); see F. A. Smith Mfg. Co. v. Samson- 
United Corp., 130 F. (2d) 525 (C. C. A. 2d, 1942); Weidhaas v. 
Loew's, Inc., supra; Saiiex Loom v. Collins and Aikman, supra, all 
of which cited the Cuno case as requiring a “flash” in the mind of the 
inventor. But it should be noted that this view was law in this Cir- 
cuit even before the Cuno case. General Motors Corp. v. Preferred 
Electric and Wire Corp., 109 F. (2d) 615 (C. C. A. 2d, 1940) (men- 
tions “flash of genius”); Ruben Condenser Co. v. Aerovox Corp., 
77 F. (2d) 266 (C. C. A. 2d, 1935); see Ruben Condenser Co. v. 
Copeland Refrigeration Corp., 85 F. (2d) 537 (C. C. A. 2d, 1936) ; 
E. I. DuPont de Nemours and Co. v. Glidden Co., 67 F. (2d) 392 
(C. C. A. 2d, 1933). 

It is highly likely that under the Cuno “flash of genius” test as 
applied by the Second Circuit only an infinitesimal percentage of 
so-called inventions would be patentable. See Judge Frank’s con- 
curring opinion in Pickard v. United Aircraft Corp., supra; (1942) 
24 J. Pat. Orr. Soc. 678. However, all the courts except the Sec- 
ond Circuit Court of Appeals appear to have recognized the phrase 
“flash of genius” as a mere unfortunate choice of words to express 
what has always been the law, namely, that more than mechanical 
skill is required for patentability. Although only dicta, the opinion 
in the instant case will serve to reaffirm a fundamental of patent 
law that improvement over the prior art and not the state of the 
patentee’s mind at the time of conception is the proper criterion for 
granting patent protection. R. L. V. 


TAXATION—FEDERAL INCOME TAX—GRATUITOUS CANCELLATION 
or INDEBTEDNESS As TAX-EXEMPT Girt.—The taxpayer, a corpora- 
tion, owed certain past due bills for merchandise. This indebtedness 
was represented by interest bearing notes, Interest upon these notes 
had been accrued for the years prior to 1937, the year now in ques- 
tion, and deducted in the taxpayer’s income tax returns to the amount 
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of $11,435.22. In November, 1936, the creditors agreed to cancel all 
interest accruing after January 1, 1932. The taxpayer in December, 
1933, also owed back rent amounting to $15,298.99. This past due 
rent had been accrued as an expense. In a new lease the lessor agreed 
to make an adjustment. The lessor later advised the taxpayer that 
he would accept $7,500.00 in full payment of the obligation. This 
reduced sum was paid in February, 1937. The taxpayer credited the 
total amount of the cancelled debts to earned surplus and did not re- 
turn any of the sum as taxable income. The Commissioner of In- 
ternal Revenue increased the taxpayer’s reported income by $19,- 
234.21, the sum of the items which had been accrued in former years. 
The taxpayer sought a redetermination on the ground that the can- 
cellations were exempt gifts. The Tax Court of the United States 
affirmed the determination of the Commissioner. The Court of Ap- 
peals for the Seventh Circuit reserved on the ground that the cancel- 
lations constituted exempt gifts. The Commissioner brought certio- 
rari. Held, that the judgment is affirmed. The cancellations were 
gratuitous and therefore tax exempt gifts. Helvering v. American 


Dental Co., 63 Sup. Ct. 577, 87 L. ed. 574 (Adv. Op.) (1943). 


The principal case represents a further encroachment upon the 
theory that taxable income results from a forgiveness of indebtedness. 
United States v. Kirby Lumber Co., 284 U. S. 1, 52 Sup. Ct. 4, 76 L. 
ed. 131 (1931) ; Helvering v. American Chicle Co., 291 U. S. 426, 54 
Sup. Ct. 460, 78 L. ed. 891 (1934); United States v. Little War 
Creek Coal Co., 104 F. (2d) 483 (C. C. A. 4th, 1939). Cancellations 
of indebtedness have been held non-taxable on the theory that they 
were contributions to capital. Carroll-McCreary Co. v. Commissioner 
of Internal Revenue, 124 F. (2d) 303 (C. C. A. 2d, 1941) ; Commis- 
sioner of Internal Revenue v. Auto-Strop Safety Razor Co., 74 F. 
(2d) 226 (C. C. A. 2d, 1934) ; United States v. Oregon-Washington 
R. & Nav. Co., 251 Fed. 211 (C. C. A. 2d, 1918). Or, in a few 
cases, involving the purchase of real property, as a readjustment of 
the contract of sale. Hirsch v. Commissioner of Internal Revenue, 
115 F. (2d) 656 (C. C. A. 7th, 1940); Helvering v. A. L. Killian 
Co., 128 F. (2d) 433 (C. C. A. 8th, 1942). The principal case repre- 
sents the first instance of a forgiveness of indebtedness being held a 
gift, although such a possibility has been recognized in prior cases. 
Haden Co. v. Commissioner of Internal Revenue, 118 F. (2d) 285 
(C. C. A. 5th, 1941) ; Fitch v. Helvering, 70 F. (2d) 583 (C. C. A. 
8th, 1934). The attitude of the courts, as stated in the following 
language of the Court in the principal case, “Possibly because it seems 
beyond the legislative purpose to exact income taxes for savings on 
debts, the courts have been astute to avoid taxing every balance sheet 
improvement brought about through a debt reduction,” is evidenced 
by the variety of reasons offered for finding the cancellation non-tax- 
able. See, Dallas Transfer & Terminal Co. v. Commissioner of In- 
ternal Revenue, 70 F. (2d) 95 (C. C. A. 5th, 1934) (“No increase in 
taxpayer’s assets”); Hirsch v. Commissioner of Internal Revenue, 
supra (“Nothing of exchangeable value comes to the taxpayer’) ; 
Bowers v. Kerbaugh-Empire Co., 271 U. S. 170, 46 Sup. Ct. 449, 
70 L. ed. 886 (1926) (“Mere diminution of loss is not gain, profit 
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or income”). Further, the fact that the debtor was insolvent before 
and after the cancellation has been held to preclude the realization of 
taxable income. Madison Ry. Co. v. Commissioner of Internal Rev- 
enue, 36 B. T. A. 1106 (1937). See, Lakeland Grocery Co. v. Com- 
missioner of Internal Revenue, 36 B. T. A. 289 (1937) ; Haden Co. 
v. Commissioner of Internal Revenue, supra. On the other hand, the 
fact that the taxpayer has accrued and deducted the items, subse- 
quently cancelled, in prior years has been used to give weight to the 
conclusion that taxable income resulted. Helvering v. Jane Holding 
Corp., 109 F. (2d) 933 (C. C. A. 8th, 1940). But the principal case 
apparently does not ascribe importance to any of these considerations. 
At most the Court says, “The release of interest or the complete satis- 
faction of an indebtedness by partial payment by the voluntary act of 
the creditor is more akin to a reduction of sale price than to financial 
betterment through the purchase by a debtor of its bonds in an arm’s 
length transaction.” The Court addresses itself solely to the ques- 
tion: Is this a gift within the meaning of the statute? 49 Stat. 1657, 
26 U. S. C. § 22(a), (b) (3) (1940). In determining this question 
the Court inquires only as to the existence of legal consideration for 
the release of the debt, seemingly discarding even the effect of the 
intention of the parties. See, Bogardus v. Commissioner of Internal 
Revenue, 302 U. S. 34, 58 Sup. Ct. 61, 82 L. ed. 32 (1937). How- 
ever, this implication should be treated with caution since the facts 
in the principal case seem to support the conclusion that the parties 
did intend a gift. Li. & 


TRADE-MARKS—REGISTRATION—IDENTICAL MARKS—SAME DE- 
SCRIPTIVE PROPERTIES—LIKELIHOOD OF CONFUSION.—Plaintiff ap- 
plied for registration of the mark “Everybody’s Weekly” for a maga- 
zine supplement to The Philadelphia Inquirer’s Sunday newspaper. 
The opposer based his case on the prior use of the identical mark on 
a British publication. Plaintiff appealed from refusal to register. 
Held, that since the marks were identical and the goods of applicant 
and those of the user of the British mark were goods of the same 
descriptive properties, the applicant should be denied registration 
without being permitted to submit evidence bearing on the likelihood 
of confusion between applicant’s magazine supplement and the British 
publication. The Philadelphia Inquirer Co. v. Coe, 55 U. S. P. Q. 
435 (App. D. C. 1942) (Stephens, J., dissenting). 

Vinson, Associate Justice, in the majority opinion repudiates the 
well-known confusion test for determining whether goods are of the 
same descriptive properties in the case of identical marks, basing his 
holding on a strict interpretation of the first proviso in section 5 of 
the Federal Trade-Mark Act of 1905, 15 U. S. C. Sec. 85, which 


reads as follows: 


“Section 5. That no mark by which the goods of the owner 
of the mark may be distinguished from other goods of the same 
class shall be refused registration as a trade-mark on account 
of the nature of such mark unless such mark . . . 

“Provided, That trade-marks which are identical with a regis- 
tered or known trade-mark owned and in use by another and 
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appropriated to merchandise of the same descriptive properties, or 
which so nearly resemble a registered or known trade-mark 
owned and in use by another and appropriated to merchandise of 
the same descriptive properties as to be likely to cause confusion 
or mistake in the mind of the public or to deceive purchasers 
shall not be registered. . . .” 


The holding is based on the idea that Congress intended the con- 
fusion test to apply only in that part of the proviso relating to non- 
identical marks, and that its failure to word the part of the proviso 
relating to identical marks so as to include the confusion test shows 
that it did not intend this test to define the phrase “same descriptive 
properties” in the case of identical marks. The court adds that this 
last quoted phrase is synonymous with “goods of the same class” 
which appears in the opening sentence of the section. 

In a line of cases previously decided by the United States Court of 
Appeals for the District of Columbia bearing directly on this point, 
the court used the confusion test in the case of identical marks to 
determine whether goods had the same descriptive properties. FR. H. 
Macy & Co. v. H. W. Carter & Sons, 12 F. (2d) 190 (App. D. C. 
1926); B. Heller & Co. v. Southern Cotton Oil Co., 4 F. (2d) 955 
(App. D. C. 1925); Application of B. F. Goodrich Co., 285 F. 995 
(App. D. C. 1923); California Packing Co. v. Price-Booker Manu- 
facturing Co., 285 F. 993 (App. D. C. 1923); Anglo-American In- 
candescent Light Co. v. General Electric Co., 43 App. D. C. 385 
(1915); Phoenix Paint & Varnish Co. v. John T. Lewis & Bros., 
32 App. D. C. 285 (1908). In the last mentioned leading case the 
court stated, “the test is whether there is such a sameness in the dis- 
tinguishing characteristics of the goods as to be likely to mislead the 
general public.” A review of cases decided by the Court of Customs 
and Patent Appeals reveals that in one of its earliest cases on this 
point, involving almost identical marks, that court held that “same 
descriptive properties” means “goods of the same class.” Price-Neal 
Coffee Co. v. Hal Dick Mfg. Co., 40 F. (2d) 106 (C. C. P. A. 1930). 
This case was cited in the majority opinion in the instant case. Be- 
fore the passage of the trade-mark statute, a court held that “goods 
are in the same class whenever the use of a given trade-mark or 
symbol on both would enable an unscrupulous dealer to readily palm 
off on the unsuspecting purchaser the goods of the infringer as the 
goods made by the owner of the trade-mark, or with his authority 
and consent.” Church and D. Co. v. Russ, 99 F. 276 (C. C. D. Ind. 
1900). This case was cited with apparent approval in the Phoenix 
case, supra and later in E. Z Waist Co. v. Reliance Mfg. Co., 286 
F. 421 (App. D. C. 1923) as well as in other cases. Applying the 
Indiana court’s definition of “goods of the same class” to the principal 
case where this phrase is held to define “same descriptive properties” 
would give an anomalous result. The majority in the principal case 
held that the confusion test is not the proper criterion for determining 
whether goods are of the “same descriptive properties,” holding that 
the phrase means “goods of the same class.” According to the 
Indiana case, “goods of the same class” means goods which would 
be easily confused as the goods of another. Thus, the majority in 
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the principal case would be rejecting the confusion test while at 
the same time accepting it. When the Court of Customs and Patent 
Appeals first applied the confusion test to identical marks to determine 
whether goods were of the same descriptive properties, there was a 
3-2 decision with the minority writing vigorous specially concurring 
opinions. B. F. Goodrich v. Hockmeyer, 40 F. (2d) 99, 104 (C. C. 
P. A. 1930) ; California Packing Corp. v. Tillman and Bendel, 40 F. 
(2d) 108, 114 (C. C. P. A. 1930). That court has been applying 
the confusion test uniformly in its most recent decisions. Norman- 
Hoffman Bearings Corp. v. Hufnagel, 123 F. (2d) 648 (C. C. P. A. 
1941); Universal Paper Products Co. v. Bemis Bros. Bag Co., 116 
F. (2d) 294 (C. C. P. A. 1941); General Shoe Corp. v. Forstner 
Chain Corp., 113 F. (2d) 127 (C. C. P. A. 1940). In one of the 
most recent decisions of the Commissioner of Patents bearing on the 
point under discussion, it was held that the confusion test should 
apply. The Glidden Co. v. E. & J. Gallo Winery, 55 U. S. P. Q. 485 
(Com. Dec. 1942). 

In his dissent Mr. Justice Stephens said, “Looking at the statute 
apart from judicial construction, it does not seem to me to require the 
conclusion which the court reaches. But if the words of the statute 
leave the point in doubt, the cases in my opinion resolve it.” He 
then cited several of the cases referred to supra. In his view, the 
present case should have been remanded for a further hearing on 
trade testimony relevant to likelihood of confusion. Section 2 of the 
Lanham Bill on revision of the federal trade-mark statutes purports 
to amend the section in dispute in harmony with Mr. Justice Stephens’ 
dissent. S. 895, 77th Cong., 2d Sess. (1942). 

The court in the principal case has unnecessarily upset the apple- 
cart at a time when the confusion definition of the phrase involved 
has become widely accepted without doing violence to the standards 
of the statute. Since the primary function of a trade-mark is to 
designate, identify, and point out distinctly the origin of products to 
which it is attached, Calif. Packing Corp. v. Price Booker Mfg. Co., 
supra; Imperial Cotto Sales Co. v. N. K. Fairbanks Co., 50 App. 
D. C. 250 (1921); Phoenix Paint & Varnish Co. v. John T. Lewis 
& Bros., supra, the likelihood of confusion may well have been con- 
templated by Congress as the ultimate issue in determining whether 
or not a trade-mark should be registered. The question of whether 
the goods are of the same descriptive properties should be only a 
factor in determining the possibility of confusion as to origin. It 
seems clear that a change in the wording of the statute is needed in 
order to clarify the situation, particularly in view of the confusion 
created by the decision in the principal case. J. A. J. 
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COLLECTIVE BARGAINING SYSTEMS, A StuDY OF UNION-EMPLOYER 
RESPONSIBILITIES AND PROBLEMS. By Frank C. Pierson. The 
American Council on Public Affairs, Washington, D. C., 1942. 
Pp. x, 227. $3.25. 


This two hundred page study tries to discover why agreements 
once made between employers and unions are not lived up to—the 
factors bearing on responsibility or the lack of it on either side. The 
author classes violations into substantive and procedural, finding the 
former more frequent, but the latter more serious. “Sometimes unions 
strike before all steps in the conference procedure have been com- 
pleted. It is this fact which, more than any other, has given rise to 
the charge of union irresponsibility. Procedural violations com- 
mitted by either side may have the effect of undermining or even 
destroying bargaining relations’( p. 10). 

Drawing a sharp distinction between the older and the newer col- 
lective bargaining agreements the author finds that in the former, 
where there is a longer experience history in implementing such 
agreements, the parties are less apt to confuse and lump together 
disputes over proposed changes in the agreement with disputes over 
interpretation and enforcement of existing agreements, whereas in 
the latter there is still a hangover of the spirit of the struggle for 
power, and therefore any dispute is seized upon as a means of 
strengthening the party’s position. “Cases involving basic changes 
in agreements should be deferred until the time for drafting new 
agreements has arrived. If the issues are so pressing that they can- 
not be postponed, the cases still should not follow the regular griev- 
ance procedure. Instead, they should go directly to the parties who 
drafted the agreements, for they are the only parties possessing the 
authority to alter the terms” (p. 30). “Obligations are likely to be 
disregarded under newly established systems of collective bargaining, 
if the agreements do not accurately reflect the relative bargaining 
strength of the two parties or if one of them feels this to be the case” 
(p. 199). “The policy of disturbance sometimes pursued by unions 
under newly won agreements is clearly seen in the automobile in- 
dustry” (p. 200). On the other hand, “under long-established 
systems, trouble occurs if certain firms in an industry are placed 
under serious competitive handicaps by the agreements” (p. 199). 
Of this latter the bituminous coal industry is an example, treated in 
a chapter under the heading “Breakdown in the Coal Industry.” 

There is a chapter on “The Law of Union Agreements’, dealing 
with their enforceability at law, and the legal position of the individual 
worker under them. 

There is also an interesting sketch of both employer and union 
tactics within the plant or firm that cause “disintegration” of the 
bargaining process. Finding that lack of worker support often causes 
this disintegration, the author urges a binding legal requirement that 
before securing agreements unions must show that they have the 
support of a majority of the workers they claim to represent. (Note 
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that the National Labor Relations Act requires this for a closed 
shop agreement, but not necessarily for other provisions). He sug- 
gests that the Norris-LaGuardia Act and similar state acts be made 
inapplicable to strikes called in violation of union agreements, thus 
making injunction available to stop them, and he pleads with union 
leaders to pay more attention to the question of how employers may 
meet increased costs, for in this respect they “all too frequently follow 
a policy of economic irresponsibility” (p. 205). Mr. Pierson thinks 
existing laws might well be amended so as to aim more directly at 
discouraging deliberate disregard of grievance procedures by unions 
or employers, but apparently concludes that collective bargaining 
should remain on a voluntary basis in which the problem of re- 
sponsibility rests with the unions and employers themselves. “One 
thing made clear by an examination of the situations in this study 
is the impressive degree of power which both unions and employers are 
able to summon when their interests are threatened. A government 
which tried to settle labor controversies by means of compulsory 
arbitration, even during wartime, would have to reckon with this 
resistance” (p. 202). . 

Three valuable chapters cannot be summarized here. They should 
be read. They are an account of the author’s findings in detailed 
studies of the Automobile, Coat and Suit, and Coal Industries. 

H. G. SPAULDING.* 

Washington, D. C. 


THE INTERNATIONAL Economic Law OF BELLIGERENT OCCUPA- 
TION. By Ernst H. Feilchenfeld. Monograph Series of the Car- 
negie Endowment for International Peace, Division of Interna- 
tional Law, No. 6. Washington, D. C., 1942. Pp. xii, 181. Index. 
$1.50. 


The Hague Convention of 1907, respecting the Laws and Customs 
of War on Land, deals in Section I with the so-called rights of 
belligerents, in Section II with the conduct of hostilities, and in Sec- 
tion III with military authority over the territory of the hostile state. 
The monograph being reviewed deals with Section III of this Hague 
Convention and purports to be limited to a survey of the so-called 
positive law governing the economic and financial problems arising 
from belligerent occupation. 

The use of the term “economic law” in the title is somewhat con- 
fusing to the legal practitioner, since it is not accepted legal termi- 
nology. The term is not intended to refer to ecomonic principles or 
laws, but rather to the law regarding property (Chapter II) and 
public finance (Chapter III). The subject matter dealt with in this 
small volume is more comprehensive than the title would indicate. 
Chapter IV deals with the regulation and organization of military 
government; Chapter V with occupation during an armistice; and 
Chapter VI with relations between jurisdictions. The monograph 
represents a commentary on the so-called international rules of 
military government. The word “rules” rather than “law” seems 
preferable, since their application depends so much on the policy, 


* Professor of Law, The George Washington University Law School. 
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necessities, and means at the disposal of the belligerent occupant. 
The standards set forth in the Hague Convention regarding military 
government of occupied territory are more honored by their breach 
than otherwise by the Axis Powers. Pillage and thinly-veiled con- 
fiscation have been the order of the day. Where conquest and 
enslavement of enemy countries is sought, little else may be expected. 
It may be hoped that the military governments provided by the 
United Nations will conform more nearly, if not exceed, the mini- 
mum standards set forth in Section III of the Hague Convention 
of 1907. Only on such a basis may there be laid the firm foundations 
of a lasting peace. 

The author contributes constructive suggestions in his discussion 
of the relevance of recent changes in conditions and thoughts, par- 
ticularly with regard to the impact of state socialism and total war- 
fare on the concepts of 1907. Warfare was then largely envisaged 
as being a state of hostile relations between governments and their 
military forces, rather than between whole populations. The effect 
of mass production of armaments, mechanized and aerial warfare 
has tended to obliterate the distinction between military and civil 
personnel and property in the conduct of hostilities, as well as the 
treatment of the civil population and property of occupied territories 
subsequent to conquest. 

The author points out in the preface that limited time was avail- 
able for the preparation of this monograph. It, however, contains a 
number of thoughtful suggestions and because of the author’s phil- 
osophical approach may well serve as a useful adjunct to the War 
Department publication, F M 27-5, Basic Field Manual, Military 
Government, prepared under the direction of the Judge Advocate Gen- 
eral of the United States Army. James OLIVER Murpocx.* 


*Lecturer in Law, The George Washington University Law School. 
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